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DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Applications  for  Exception  Relating  to 
Motor  Gasoline  Allocation  and  Price 
Regulations 

agency:  Department  of  Energy,  Office  of 

Hearings  and  Appeals. 

action:  Notice  of  Standards  Established 

in  Departmental  Determinations 

Involving  Exception  Relief  from  the 

Motor  Gasoline  Allocation  and  Price 

Regulations. 

summary:  The  Guidelines  which  follow 
are  the  second  portion  of  a  two-part 
summary  of  the  standards  which  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  has  applied  in 
considering  applications  for  exception 
from  the  motor  gasoline  allocation  and 
price  regulations.  The  first  portion  of 
these  Guidelines,  issued  on  July  3, 1979, 
primarily  described  the  principles  that 
had  been  enunciated  in  exception 
decisions  issued  to  individual  retail 
service  stations  seeking  increased 
allocations  of  gasoline.  The  first  portion 
of  the  Guidelines  also  discussed  the 
type  of  data  which  the  Office  of 
Hearings  and  Appeals  had  found  useful 
in  the  evaluation  of  an  exception 
request  filed  by  an  individual  retail 
outlet  seeking  an  increased  allocation. 

The  portion  of  the  Guidelines  which  is 
being  published  today  outlines  the 
standards  which  the  Office  of  Hearings 
and  Appeals  has  applied  in  cases 
involving  jobbers  (i.e.,  wholesalers)  and 
in  class  exception  proceedings.  Today’s 
Guidelines  also  discuss  the  principles 
set  forth  in  gasohol  cases  and  in 
Decisions  issued  to  retailers  and  jobbers 
seeking  relief  from  the  gasoline  price 
regulations  applicable  to  their 
operations.  Finally,  today’s  Guidelines 
also  discuss  the  findings  reached  in  a 
recent  Decision  issued  to  the 
Government  of  the  District  of  Columbia, 
and  the  administrative  procedures 
applicable  to  exception  filings. 

Each  of  the  orders  cited  in  the 
Guidelines  is  available  for  public 
inspection  and  copying  in  the  Public 
Docket  Room  of  the  Office  of  Hearings 
and  Appeals,  Room  B-120,  2000  M 
Street,  NW.,  Washington,  D.C,  20461. 

The  Office  of  Hearings  and  Appeals  has 
also  formed  a  group  which  has  been 
responding  to  telephone  inquiries  from 
members  of  the  public  as  to  the 
procedures  applicable  to  exception 
filings.  The  telephone  number  of  that 
group  is  listed  below. 

With  respect  to  the  cases  and 
discussion  that  appear  in  the  Guidelines, 
it  must  of  course  be  recognized  that 


each  exception  application  submitted  to 
the  Department  of  Energy  must  be 
considered  on  the  basis  of  the  particular 
factual  circumstances  presented  in  the 
application  and  that  the  Guidelines  set 
forth  in  this  notice  are  an  attempt  to 
reflect  accurately  existing  case  law  and 
are  not  intended  to  be  binding  or  to  be 
exhaustive  of  every  particular  factual 
situation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Hearings  and  Appeals  Allocation 

Task  Force,  telephone  Number  (202)  254- 

3008. 

Marcia  B.  Proctor,  Chief,  Docket  and 

Publications  Branch,  Office  of  Hearings 

and  Appeals,  2000  M  Street,  NW., 

Washington,  D.C.  20461,  (202)  254-8750. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents  for  Part  H  of  Guidelines 

l.  Regulatory  Background 

II.  Decisions  Issued  to  Jobbers 

A.  Anger-Xype  Cases — 

(i)  Description  of  the  Anger  Standards 

(ii)  Application  of  These  Standards 

(iii)  The  Nature  of  Relief  Granted 

B.  Price  Disparity  Cases — 

(i)  Standards  Applied  in  Price  Disparity 
Cases 

(ii)  Application  of  These  Standards 

(iii)  The  Nature  of  Relief  Granted 

C.  General  Hardship  Cases — 

(i)  Standards  Applied  in  Hardship  Cases 

(ii)  Application  of  These  Standards 

(iii)  The  Nature  of  Relief  Granted 

D.  Anomalous  Base  Period  Cases — 

(i)  The  Tenneco  Criteria 

(ii)  Application  of  These  Criteria 

(iii)  TTie  Nature  of  Relief  Granted 

E.  Other  Types  of  Cases — 

m.  Class  Proceedings 

A.  Class  Exception  Criteria 

B.  Application  of  These  Criteria — 

(i)  Class  Proceedings  Initiated  by  Refiners 

(ii)  Class  Proceedings  Initiated  by  the 
Office  of  Hearings  and  Appeals 

(iii)  Class  Proceedings  Initiated  by  Jobber 
Associations 

rV.  Gasohol  Cases 

V.  Price  Relief  Cases 

VI.  The  "District  of  Columbia  Case 

VII.  Administrative  Procedures  Applicable 
to  Exception  Filings — 

A.  Confidentiality 

B.  Notice  Requirements 

C.  Filing  Locations 

Since  March  1, 1979,  the  Office  of 
Hearings  and  Appeals  has  received 
more  than  17,000  petitions  filed  by  firms 
seeking  administrative  relief  of  one  form 
or  another  from  the  provisions  of  the 
motor  gasoline  allocation  and  price 
regulations.  In  response,  the  Office  of 
Hearings  and  Appeals  has  issued 
thousands  of  decisions  resolving 
gasoline  allocation  and  price  cases 
submitted  to  it  by  individual  retail 
outlets,  wholesale  purchaser-resellers 
(jobbers),  service  station  associations, 
jobber  associations,  municipalities, 
refiners,  and  end-users.  The  Office  of 


Hearings  and  Appeals  has  also 
considered  a  number  of  cases  in  the 
context  of  class  exception  proceedings. 
On  July  3, 1979,  the  Office  of  Hearings 
and  Appeals  issued  a  Notice  which 
discussed  the  principles  that  had  been 
enunciated  in  exception  decisions 
issued  to  individual  retail  outlets.  44 
Fed.  Reg.  40391  (1979).  'The  July  3  Notice 
also  discussed  the  type  of  data  which 
the  Office  of  Hearings  and  Appeals  had 
found  necessary  for  the  evaluation  of  an 
exception  request  filed  by  an  individual 
retail  outlet  seeking  an  additional 
gasoline  allocation.  In  addition,  the  July 
3  Notice  described  the  findings  reached 
in  several  cases  which  involved 
important  public  interest  considerations. 

The  July  3  Notice  was  intended  to  be 
the  first  portion  of  a  two  part  summary 
of  the  standards  which  the  Office  of 
Hearings  and  Appeals  has  applied  in 
considering  exception  requests 
pertaining  to  the  motor  gasoline 
allocation  and  price  regulations.  This 
Notice  contains  the  second  portion  of 
this  summary.  The  Guidelines  which  are 
being  published  today  outline  the 
principles  the  Office  of  Hearings  and 
Appeals  has  applied  to  cases  submitted 
to  it  by  jobbers  and  to  class  exception 
matters.  In  addition,  the  Guidelines  also 
discuss  the  principles  set  forth  in  the 
Decisions  issued  to  firms  seeking 
allocations  to  facilitate  the  production  of 
.  gasohol  and  by  firms  seeking  relief  from 
the  motor  gasoline  price  regulations. 
Finally,  the  Guidelines  discuss  the 
procedures  that  a  firm  requesting  relief 
should  follow  in  submitting  an  exception 
application  to  the  Office  of  Hearings 
and  Appeals. 

1.  Regulatory  Background 

On  February  22, 1979,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
DOE  changed  the  base  period  utilized 
for  the  allocation  of  motor  gasoline.  See 
Standby  Regulation  Activation  Order 
No.  1,  44  FR 11202  (February  28, 1979), 
Prior  to  the  issuance  of  the  Activation 
Order,  a  firm  was  generally  entitled  in 
any  given  month  to  purchase  the 
quantities  of  gasoline  that  it  purchased 
during  the  corresponding  month  of  1972 
from  the  firms  which  supplied  it  with 
gasoline  during  that  base  period  month. 
During  the  1975-1978  period,  supplies  of 
gasoline  were  generally  sufficient  to 
meet  demand.  During  this  period, 
jobbers  and  retailers  which  were 
capable  of  selling  increased  quantities 
of  gasoline  generally  did  not  experience 
any  difficulty  in  obtaining  quantities  of 
gasoline  in  excess  of  their  1972 
allocation  level.  Conversely,  many 
jobbers  and  retailers  did  not  purchase 
from  their  base  period  suppliers  the 
quantities  of  gasoline  which  they  were 
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entitled  to  purchase  under  the  DOE 
allocation  regulations.  As  a  result,  the 
1972  allocation  levels  of  many  firms 
were  not  reflective  of  actual  monthly 
purchase  volumes  at  the  conclusion  of 
1978. 

The  Activation  Order  changed  the 
base  period  for  motor  gasoline 
allocation  from  the  corresponding  month 
of  1972  to  the  corresponding  month  of 
the  period  from  July  1977  through  June 

1978.  The  revised  base  period  was 
initially  intended  to  be  effective  for  the 
three  month  period  from  March  through 
May  1979.  However,  on  May  1, 1979,  the 
ERA  published  an  Interim  Final  Rule 
which  established  the  November  1977 
through  October  1978  period  as  the  new 
base  period  for  motor  gasoline.  See 
Notice  of  Proposed  Rulemaking  and 
Interim  Final  Rule,  44  FR  26712  (May  4, 
1979).  On  July  15, 1979,  the  ERA  issued  a 
Final  Rule  which  generally  made 
permanent  the  provisions  of  the  Interim 
Final  Rule  issued  on  May  1, 1979.  See  44 
FR  42549  (July  19, 1979).  The  DOE 
allocation  regulations  now  provide  that 
the  base  period  for  motor  gasoline 
allocation  is  the  corresponding  month  of 
the  period  November  1977  through 
October  1978. 10  CFR  211.102.  The 
regulations  also  permit  a  retail  sales 
outlet,  wholesale  purchaser-consumer, 
or  bulk  purchaser  of  motor  gasoline  to 
substitute  as  its  base  period  volume  its 
average  monthly  purchases  during  the 
period  October  1978  through  February 

1979,  if  that  average  is  at  least  10 
percent  greater  than  its  purchases 
during  the  month  for  which  the 
substitution  is  made.  10  CFR  211.104. 
Base  period  suppliers  who  are  not  prime 
suppliers  may  certify  upward  any 
additional  volumes  they  are  required  to 
supply  pursuant  to  the  10  percent  growth 
provision.  Id. 

On  July  15, 1979,  the  ERA  also 
adopted  an  amendment  to  the 
provisions  of  the  motor  gasoline  price 
regulations  that  apply  to  retailers.  44  FR 
42541  (July  19, 1979).  Prior  to  the 
adoption  of  this  amendment,  a  retailer's 
maximum  permissible  price  was 
generally  equal  to  the  firm’s  per  gallon 
price  on  May  15, 1973,  plus  increased 
product  costs  and  certain  increased 
nonproduct  costs.  In  addition,  a  retailer 
was  permitted  to  raise  its  prices  to 
reflect  increased  “banked”  costs  which 
had  not  previously  been  reflected  in  the 
prices  the  retailer  charged.  Under  the 
current  regulations,  the  maximum  lawful 
price  that  a  retailer  of  motor  gasoline 
may  charge  is  the  retailer’s  acquisition 
cost  of  gasoline  (including  taxes)  plus  a 
fixed  per  gallon  margin.  The  July  15 
Rulemaking  established  a  fixed  margin 
ceiling  of  15.4  cents  per  gallon  effective 


August  1, 1979,  This  ceiling  was  recently 
raised  to  16.1  cents  per  gallon,  effective 
December  15, 1979.  44  FR  72566 
(December  13, 1979). 

II.  Decisions  Issued  to  Jobbers 

The  change  in  the  base  period  utilized 
for  gasoline  allocation  purposes  in  many 
instances  affected  jobbers  and  retail 
outlets  in  similar  ways.  As  a  result,  the 
precedents  established  in  Decisions 
issued  to  retail  outlets  have  often  been 
applied  directly  to  exception  requests 
filed  by  jobbers.  However,  the  position 
of  a  typical  jobber  is  different  from  that 
of  a  retail  outlet  in  several  important 
respects.  First,  a  jobber  may  obtain  an 
increased  allocation  from  its  supplier  by 
“upward  certifying”  when  a  retail  outlet 
or  wholesale  purchaser-consumer  which 
it  supplies  certifies  that  it  is  entitled  to  a 
higher  allocation.  Often  the  certification 
occurs  because  of  the  unusual  growth 
adjustment  or  the  issuance  of  an 
assignment  order.  As  a  result,  many 
jobl^rs  have  been  able  to  obtain 
sufficient  supplies  of  additional  gasoline 
to  meet  their  needs  without  seeking 
assistance  through  the  exceptions 
process.  Secondly,  it  is  important  to 
recognize  that  the  approval  of  an 
increased  allocation  to  a  jobber 
generally  provides  the  jobber  with 
product  for  which  it  does  not  possess  a 
specific  supply  obligation.  As  a  result, 
the  jobber  receiving  an  increased 
allocation  often  can  distribute  the 
additional  gasoline  supplies  at  its 
discretion,  after  satisfying  the 
requirements  of  §  211.10(g)(5].  When 
gasoline  supplies  are  tight,  the  ability  to 
obtain  additional  supplies  in  this 
fashion  gives  the  jobber  a  very 
substantial  competitive  advantage.  As  a 
result,  the  Office  of  Hearings  and 
Appeals  generally  makes  every  effort  to 
insure  that  exception  relief  granted  to  a 
jobber  is  strictly  limited  to  the  amount 
necessary  to  offset  the  serious  hardship, 
gross  inequity,  or  unfair  distribution  of 
burdens  that  the  jobber  is  experiencing. 

Sections  A  through  D  below  contain 
discussions  of  the  major  principles 
which  the  Office  of  Hearings  and 
Appeals  has  applied  in  considering  the 
most  common  types  of  exception 
requests  filed  by  jobbers.  Section  E 
contains  a  brief  discussion  of  principles 
established  in  other  cases  involving 
jobbers.  Although  the  criteria  discussed 
below  have  been  given  general 
applicability,  each  exception  request  is 
of  course  evaluated  on  the  basis  of  its 
own  merits. 

(A)  Anger-Type  Cases 

(i)  Description  of  the  Anger  Standards: 
Part  One  of  the  Guidelines  discussed  the 
criteria  which  the  Office  of  Hearings 


and  Appeals  had  applied  in  considering 
exception  requests  filed  by  firms  that 
made  significant  investments  in  retail 
outlets  during  or  immediately 
subsequent  to  the  new  base  period. 
Many  firms  in  this  situation  found  that 
the  implementation  of  the  new  base 
period  prevented  them  from  obtaining 
anticipated  gasoline  supplies  and 
receiving  the  expected  benefits  of  their 
investments.  In  Leo  Anger,  Inc.,  Case 
No.  DEE-2326  (Final  Decision  issued 
June  18, 1979),  the  Office  of  Hearings 
and  Appeals  found  that  it  would  be 
grossly  inequitable  in  a  situation  of  this 
type  to  limit  a  firm’s  allocation  to  its 
base  period  level,  especially  when  that 
allocation  Jevel  would  not  only  prevent 
the  owner  of  the  firm  from  realizing  a 
profit  on  his  investment  but  also  would 
seriously  jeopardize  the  firm’s  ability  to 
meet  its  monthly  loan  payments  and 
other  fixed  operating  costs. 

The  Office  of  Hearings  and  Appeals 
held  in  Anger  that  an  exception  would 
be  granted  increasing  a  firm’s  allocation 
when  a  showing  was  made  that: 

(i)  a  substantial  capital  investment 
was  made  by  a  firm  with  the 
expectation  that  the  investment  would 
enable  the  applicant  to  increase  its  sales 
of  motor  gasoline  and  therefore  realize 
an  economic  benefit  from  the 
investment; 

(ii)  the  increased  sales  volume  and  the 
intended  benefits  of  that  capital 
investment  could  not  be  realized  until 
after  the  new  period:  and 

(iii)  in  the  absence  of  an  exception 
increasing  its  allocation  of  gasoline,  the 
firm  will  not  be  able  to  realize  the 
intended  benefits  of  the  capital 
investment  and  will  be  adversely 
affected  to  a  significant  degree. 

(iv)  Application  of  These  Standards: 
Part  One  of  the  Guidelines  described  the 
ways  in  which  the  Office  of  Hearings 
and  Appeals  has  applied  the  Anger 
standards  in  considering  exception 
requests  filed  by  individual  retail 
outlets.  The  Anger  standards  have  also 
been  utilized  in  the  evaluation  of 
exception  requests  filed  by  jobbers  that 
made  investments  during  or  after  the 
new  base  period. 

In  order  to  satisfy  the  first  Anger 
criterion,  a  jobber  must  demonstrate 
that  it  made  a  substantial  capital 
investment  with  the  expectation  that  the 
investment  would  enable  it  to  increase 
its  sales  of  motor  gasoline.  This  criterion 
has  been  satisfied  in  jobber  cases  by 
investments  of  $167,500  [Cal  Bliss 
Enterprises,  Case  No.  DEE-23fl8  (Final 
Decision  issued  June  19, 1979)),  $101,400 
[P&WOil  Co.,  Inc.,  Case  No.  DEE-2890 
(Final  Decision  issued  June  19, 1979)), 
and  $95,600  [Mike  Rose  Oil  Company, 
Case  No.  DEE-2733  (Proposed  Decision 
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issued  October  25, 1979)).  In  most 
instances,  the  firm  purchasing  a 
jobbership  stated  that  it  made  its 
investment  with  the  expectation  that  it 
would  be  able  to  obtain  the  volumes  of 
gasoline  which  the  prior  firm  was 
entitled  to  obtain  under  its  adjusted  1972 
allocation.  See  Cal  Bliss  Enterprises, 
supra:  P&W  Oil  Co.,  Inc.,  supra;  Parker 
Oil  Company,  Case  No.  DE^3117  (Final 
Decision  issued  November  2, 1979); 

North  Central  Oil  Company,  Case  No. 
DEE-3080  (Proposed  Decision  issued 
September  18, 1979);  Mike  Rose  Oil 
Company,  supra.  In  each  of  these  cases, 
the  1972  allocation  of  the  firm  involved 
was  substantially  higher  than  its 
allocation  under  the  new  base  period 
regulations.  In  other  cases  the  Office  of 
Hearings  and  Appeals  held  that  the  first 
Anger  criterion  was  satisfied  when  the 
firm  involved  made  an  investment 
subsequent  to  the  new  base  period  but 
prior  to  March  1, 1979  with  the 
reasonable  expectation  that  it  would  be 
able  to  increase  its  monthly  purchase 
volumes.  See  Handeyside  Oil 
Corporation,  Case  No.  DEE-2380  (Final 
Decision  issued  June  19, 1979);  "J"  Oil 
Inc.,  Case  No.  DEE-2594  (Proposed 
Decision  issued  June  20, 1979);  B&B  Oil 
Co.,  Inc.,  Case  No.  DEE-5854  (Proposed 
Decision  issued  November  28. 1979). 

In  several  cases  the  Office  of 
Hearings  and  Appeals  has  held  that  a 
jobber  did  not  satisfy  the  first  Anger 
criterion.  For  example.  Greenwood 
Petroleum  Company,  Case  No.  DEE- 
6718  (Proposed  Decision  issued  June  29, 
1979)  involved  a  jobber  which  made 
investments  at  five  retail  outlets  which 
it  owned.  The  Office  qf  Hearings  and 
Appeals  concluded  that  exception  relief 
was  appropriate  under  the  Anger 
standards  for  one  outlet  at  which 
Greenwood  made  an  investment  of 
$160,000.  However,  the  Office  of 
Hearings  and  Appeals  held  that 
exception  relief  was  not  appropriate  for 
the  other  four  outlets,  in  which 
Greenwood  had  invested  only  $13,400. 
The  Office  of  Hearings  and  Appeals 
held  in  Greenwood  ihaX  a  minimum 
investment  of  $10,000  per  outlet  is 
necessary  to  satisfy  the  first  Anger 
criterion. 

Colorado  County  Oil  Co.,  Inc.,  Case 
No.  DEE-6656  (Proposed  Decision  issued 
November  20, 1979)  involved  a  firm 
which  purchased  two  bulk  plants  and 
entered  into  a  Distributors  Agreement 
with  Texaco,  Inc.  on  March  1, 1979,  after 
the  ERA  had  changed  the  base  period 
for  gasoline  allocation.  Colorado  County 
argued  that  an  exception  restoring  its 
1972  adjusted  allocation  should  be 
granted  under  the  Anger  principles.  The 
Office  of  Hearings  and  Appeals 


observed,  however,  that  firms  operating 
in  the  petroleum  industry  have  an 
affirmative  obligation  to  remain  aware 
of  the  specific  provisions  of  the  DOE 
regulatory  program  which  affect  the 
conduct  of  their  business  operations. 
The  finding  was  made  that  Colorado 
County  and  Texaco  were  very 
experienced  in  gasoline  marketing  and 
should  have  been  aware  of  the  supply 
shortage  and  the  implementation  of  the 
new  base  period.  As  a  result,  the 
conclusion  was  reached  that  exception 
relief  was  not  appropriate  under  the 
Anger  standards. 

In  order  to  satisfy  the  second  Anger 
criterion,  a  jobber  must  demonstrate 
that  the  increased  sales  volume  and  the 
intended  benefits  of  its  investment  are 
not  reflected  in  the  allocation  to  which  it 
is  entitled  under  the  new  base  period 
regulations.  A  jobber  which  made  an 
investment  and  increased  its  sales 
volumes  prior  to  October  1978 
frequently  benefits  from  the  provisions 
of  the  unusual  growth  adjustment  and 
does  not  need  exception  relief.  For 
example,  Parker  Oil  Company,  supra, 
involved  a  firm  which  purchased  a  bulk 
plant  and  eleven  retail  service  stations 
on  May  12, 1978.  The  Office  of  Hearings 
and  Appeals  observed  that  Parker  was 
already  able  to  obtain  additional 
volumes  of  gasoline  under  the  DOE 
regulations  because  60  percent  of 
Parker’s  gasoline  sales  during  the  base 
period  were  made  to  retail  sales  outlets 
that  qualified  for  the  growth  adjustment. 
In  other  cases,  the  Office  of  Hearings 
and  Appeals  found  that  a  jobber  which 
made  an  investment  near  the  end  of  or 
after  the  new  base  period  generally  did 
not  have  an  adequate  opportunity  to 
increase  its  sales  volume  prior  to  the 
base  period  change.  As  a  result,  the 
second  Anger  criterion  has  been 
satisfied  by  jobbers  that  completed 
investments  during  October  1978  [North 
Central  Oil  Co.,  supra]',  during 
December  1978  [P&W  Oil  Co.,  Inc., 
supra)',  and  during  mid-January  1979 
{“J"  Oil  Inc.,  supra). 

In  several  cases  the  Office  of 
Hearings  and  Appeals  has  foimd  that  a 
jobber  failed  to  satisfy  the  second  Anger 
criterion.  Bazell  Oil  Co.,  Inc.,  Case  No. 
DEE-4490  (Proposed  Decision  issued 
October  23, 1979)  involved  a  firm  which 
purchased  a  jobbership  during  May  of 
1978.  The  Office  of  Hearings  and 
Appeals  found  that  there  was  no 
indication  that  the  updating  of  the  base 
period  had  prevented  the  firm  from 
realizing  an  increased  sales  volume, 
noting  that  the  firm’s  1972  adjusted 
allocation  level  was  not  significantly 
different  from  its  allocation  level  during 
the  new  base  period.  The  Office  of 


Hearings  and  Appeals  also  noted  that 
Bazell  would  benefit  from  the  provisions 
of  the  unusual  growth  adjustment. 
Kimmick  Oil  Company,  ^se  No.  DEE- 
2634  (Final  Decision  issued  August  20, 
1979)  involved  a  firm  which  purchased  a 
jobbership  in  June  of  1977  and  several 
additional  retail  outlets  during  the 
course  of  1978.  In  denying  Kimmick’s 
request  for  an  increased  allocation,  the 
Office  of  Hearings  and  Appeals  held 
that  the  firm  had  an  adequate 
opportunity  to  acquire  new  customers 
and  increase  its  sales  volume  prior  to 
the  new  base  period. 

The  third  Anger  criterion  pertains  to 
the  adverse  impact  which  the  denial  of 
exception  relief  would  have  upon  the 
firm  involved.  The  Office  of  Hearings 
and  Appeals  has  held  that  this  criterion 
is  satisfied  when  the  jobber  involved 
would  be  unable  to  meet  its  debt 
obligations  in  the  absence  of  relief 
[Parker  Oil  Company,  supra,  and  North 
Central  Oil  Company,  supra)  or  when 
the  jobber  would  be  unable  to  meet  its 
operating  expenses  and  would  therefore 
be  required  to  operate  at  a  loss  in  the 
absence  of  relief  [Cal  Bliss  Enterprises, 
supra;  P&W  Oil  Co.,  Inc.,  supra;  Mike 
Rose  dil  Company,  supra:  B&B  Oil  Co., 
Inc.,  supra). 

In  several  cases  in  which  an 
exception  request  was  denied,  the 
Office  of  Hearings  and  Appeals  found 
that  the  firm  had  failed  to  satisfy  the 
third  Anger  criterion.  Otis  Jones  Oil  Co., 
Inc.,  Case  No.  DEE-8355  (Proposed 
Decision  issued  December  17, 1979) 
involved  a  firm  which  purchased  a 
jobbership  in  February  1979.  The  Office 
of  Hearings  and  Appeals  found  that  the 
firm  had  failed  to  demonstrate  that  it 
was  adversely  afiected  to  a  significant 
degree  by  the  implementation  of  the 
new  base  period.  In  this  coimection,  the 
Office  of  Hearings  and  Appeals 
observed  that  Jones  had  realized  a  profit 
of  approximately  $8,000  during  its  first 
five  months  of  operation.  Other  cases  in 
which  the  Office  of  Hearings  and 
Appeals  concluded  that  a  firm  had 
failed  to  satisfy  the  third  Anger  criterion 
include  Bazell  Oil  Co.,  Inc.,  supra,  and 
Kimmick  Oil  Company,  supra.  In  each 
of  these  cases,  the  Office  of  Hearings 
and  Appeals  found  that  the  applicant 
would  continue  to  operate  on  a 
profitable  basis  in  the  absence  of 
exception  relief. 

(iii)  The  Nature  of  Relief  Granted:  The 
level  of  relief  approved  in  an  Anger  case 
depends  upon  the  particular  factual 
circumstances  involved.  In  several 
cases,  the  Office  of  Hearings  and 
Appeals  held  that  a  jobber  that  made  an 
investment  with  the  reasonable 
expectation  that  it  would  be  able  to 
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obtain  its  predecessor’s  1972  base 
period  volume  was  entitled  to  an 
exception  which  established  that  1972 
volume  as  its  current  base  period 
allocation,  particularly  when  the  1972 
volume  did  not  appear  to  be 
substantially  in  excess  of  the  jobber’s 
actual  operating  experience.  See  Cal 
Bliss  Enterprises,  supra;  P&W  Oil  Co., 
Inc.,  supra;  James  Oil  Company,  Case 
No.  DEE-2912  (Final  Decision  issued 
September  11, 1979):  Mike  Rose  Oil 
Company,  supra,  bi  granting  relief  of 
this  nature,  the  Office  of  Hearings  and 
Appeals  has  on  occasion  directed  the 
jobber  involved  to  notify  the  ERA  of  the 
availability  of  surplus  product  if  the  use 
of  the  1972  allocation  level  enabled  the 
firm  to  furnish  more  than  100  percent  of 
its  customers'  base  period  allocation  in 
any  month.  Mike  Rose  Oil  Company, 
supra;  James  Oil  Company,  supra.  In 
other  cases  the  Office  of  Hearings  and 
Appeals  has  examined  the  financial 
condition  of  the  applicant  and 
calculated  a  level  of  relief  which  would 
be  sufficient  to  enable  the  firm  to 
maintain  its  operations.  For  example,  in 
North  Central  Oil  Company,  supra,  the 
Office  of  Hearings  and  Appeals 
observed  that  the  data  submitted  by  the 
firm  indicated  that  it  would  be  unable  to 
meet  its  debt  obligations  in  the  absence 
of  relief.  The  condusion  was  reached 
that,  in  view  of  the  nationwide  shortage 
of  gasoline,  it  would  be  inappropriate  to 
reinstate  North  Central's  1972  allocation 
level.  Instead,  exception  relief  was 
extended  to  North  Central  which  was 
sufficient  to  enable  the  firm  to  meet  the 
debt  obligations  inciured  when  it 
reorganized  in  late  1978. 

In  Parker  Oil  Company,  supra,  the 
Office  of  Hearings  and  Appeals  found 
that  exception  relief  of  the  magnitude 
requested  by  the  firm  was  not  necessary 
because  the  firm  had  benefited  from  a 
number  of  regulatory  provisions, 
including  the  unusual  growth 
adjustment.  However,  the  condusion 
was  reached  that  an  exception  should 
be  granted  assigning  Parker  as  the  base 
period  supplier  of  those  additional 
wholesale  purchaser-consumers  and 
bulk  purchasers  which  it  acquired  as 
customers  during  the  last  quarter  of 
1978.  The  finding  was  made  that  this 
reassignment  would  provide  Parker  with 
the  quanitity  of  gasoline  necessary  to 
alleviate  the  serious  hardship  which  the 
firm  was  encountering.  The  Office  of 
Hearings  and  Appeals  also  took  the 
necessary  steps  in  the  Parker  case  to 
insure  that  the  old  supply  obligations  of 
other  firms  to  the  customers  newly 
assigned  to  Parker  would  be  terminated. 

“J"  Oil  Inc.,  supra,  involved  a  jobber 
which  purchased  a  bulk  plant  and  four 


retail  outlets  directly  from  the 
Continental  Oil  Company  (Conoco).  The 
firm  also  agreed  to  supply  eight  other 
retail  outlets  in  the  area  that  had 
recently  been  sold  by  Conoco.  In 
concluding  that  relief  was  appropriate 
under  the  Anger  standards,  the  Office  of 
Hearings  and  Appeals  found  that  the 
imposition  of  the  new  base  period 
largely  prevented  "J”  Oil  from  meeting 
'the  assurances  it  provided  to  the  twelve 
outlets  involved,  each  of  which  incurred 
substantial  liabilities  as  a  result  of  those 
assurances.  The  Office  of  Hearings  and 
Appeals  also  held  that  the  level  of  relief 
provided  should  correspond  directly  to 
the  magnitude  of  the  hardship  caused  by 
the  imposition  of  the'new  base  period. 
Accordingly,  each  of  the  twelve  stations 
received  an  increase  in  its  base  period 
volume  sufficient  to  compensate  for  the 
increase  in  monthly  obligations  assumed 
by  the  owner  in  his  acquisition  of  the 
station. 

(B)  Price  Disparity  Cases 

(i)  Standards  Applied  in  Price 
Disparity  Cases;  Since  the 
implementation  of  the  new  base  period, 
the  Office  of  Hearings  and  Appeals  has 
received  many  similar  petitions  from 
jobbers  seeking  the  assignment  of  new 
base  period  suppliers.  In  a  case  of  this 
nature,  the  jobber  involved  generally 
maintains  that  it  and  its  customers  are 
experiencing  hardships  and  inequities 
because  it  is  unable  to  obtain  gasoline 
at  competitive  prices.  The  jobber 
typically  argues  that  the  wholesale  price 
currently  charged  by  its  principal  base 
period  supplier  is  substantially  in  excess 
of  the  wholesale  prices  charged  by  other 
major  suppliers  in  the  area  in  which  the 
jobber  operates.  As  a  result  of  this 
situation,  the  jobber  generally  argues 
that  neither  it  nor  its  customers  can 
resell  at  a  profit  the  gasoline  which  it  is 
entitled  to  purchase  under  the  DOE 
allocation  regulations.  The  jobber 
therefore  requests  the  assigiunent  of  a 
new,  lower-priced  supplier  of  gasoline. 
This  type  of  case  is  generally  referred  to 
as  a  price  disparity  case. 

The  Office  of  Hearings  and  Appeals 
and  its  predecessor,  the  Office  of 
Exceptions  and  Appeals  of  the  Federal 
Energy  Administration,  has  granted 
relief  to  independent  marketers  that 
have  demonstrated  the  existence  of  a 
serious  hardship  attributable  to  a  price 
disparity  of  the  type  described  in  the 
preceding  paragraph.  See,  e.g.,  Wagner 
Gas  &  Electric,  3  FEA  Par.  83,031  (1975); 
Greenville  Automatic  Gas  Co.,  2  FEA 
par.  83,337  (1975);  Colonial  Oil 
Company,  2  FEA  Par.  83,201  (1975); 
Midway  Gas,  Inc.,  2  FEA  Par.  83,154 
(1975).  When  relief  has  been  granted,  the 
applicant  was  found  to  have 


experienced  a  substantial  price 
disparity  that  was  a  serious  threat  to  its 
continued  existence  as  a  viable  business 
entity.  The  Office  of  Hearings  and 
Appeals  has  held  that  in  order  to 
qualify  for  relief  in  a  price  disparity 
case,  an  applicant  must  establish  that: 

(i)  The  price  which  it  is  required  to 
pay  its  base  period  supplier(s)  is 
significantly  higher  than  the  prevailing 
prices  paid  by  its  competitors;  (ii)  the 
firm  has  been  unable  to  purchase 
sufficient  quantities  of  surplus  product 
at  prices  that  would  reduce  its  total  cost 
of  gasoline  to  a  competitive  level;  and 
(iii)  as  a  result  of  the  high  cost  of 
purchasing  gasoline  from  its  base  period 
supplier(s),  the  firm  is  experiencing 
serious  financial  and  operating 
difficulties  which  threaten  its  continued 
existence  as  a  viable  independent 
marketer. 

FEA  Office  of  Exceptions  and  Appeals 
Guidelines,  Fed.  Energy  Guidelines  Par. 
80,012:  41  F.R.  50858  (November  18, 

1976). 

(ii)  Application  of  These  Criteria:  In 
order  to  satisfy  the  first  criterion 
applicable  to  a  price  disparity  case,  a 
jobber  must  demonstrate  that  a 
significant  price  disparity  exists.  In 
evaluating  whether  an  applicant  is 
encoimtering  a  significant  price 
disparity,  the  Office  of  Hearings  and 
Appeals  generally  considers  the 
following  types  of  factors:  (i)  the  current 
weighted  average  price  charged  by  the 
base  period  suppliers  of  the  firm 
involved;  (ii)  the  prevailing  rack  prices 
charged  by  other  major  suppliers  of 
gasoline  in  the  area;  (iii)  the  range  of 
prices  that  prevail  at  the  retail  level  in 
the  area  served  by  the  jobber;  and  (iv) 
whether  the  jobber  coidd  in  fact  make 
product  available  to  its  customers  at 
competitive  prices.  The  Office  of 
Hearings  and  Appeals  will  also  consider 
any  other  supply,  price,  and  marketing 
data  which  are  relevant  to  the  question 
of  whether  the  jobber  involved  is  facing 
a  significant  price  disparity. 

U.S.  Oil  Company,  Case  Nos.  DEE- 
3174  and  DEE-6387  (Proposed  Decision 
issued  November  2, 1979)  illustrates  the 
manner  in  which  the  Office  of  Hearings 
and  Appeals  evaluates  whether  a  firm  is 
encountering  a  significant  price 
disparity.  During  the  base  period,  U.S. 

Oil  obtained  approximately  78  percent 
of  the  gasoline  it  supplied  to  its  rack 
sales  customers  through  purchases  of 
surplus  gasoline  on  the  Gulf  Coast  spot 
market.  As  a  result  of  the  updated  base 
period  regulations,  the  firms  from  which 
U.S.  Oil  made  these  spot  purchases  are 
now  its  base  period  suppliers.  U.S.  Oil 
argued  that  the  prices  which  these  spot 
market  suppliers  were  charging  were  so 
high  that  the  firm  could  not  sustain  its 


competitive  position.  The  data 
submitted  by  the  firm  supported  this 
argument.  For  example,  the  data 
indicated  that  U.S.  Oil’s  weighted 
average  product  cost  exceeded  the 
highest  retail  pump  price  in  its  market 
area  during  the  months  of  April,  June 
and  July  1979.  The  Office  of  Hearings 
and  Appeals  also  noted  that  the  price 
which  U.S.  Oil  was  permitted  to  charge 
its  customers  would  include  taxes  and 
transportation  charges.  When  these 
factors  were  taken  into  consideration, 
the  Hnding  was  made  that  the  firm’s 
rack  sales  customers  could  not  have 
purchased  Gulf  Coast  spot  market 
gasoline  from  U.S.  Oil  during  the  March- 
September  1979  period  and  resold  it  on  a 
competitive  basis.  ’The  Office  of 
Hearings  and  Appeals  also  observed 
that  91  percent  of  U.S.  Oil’s  total 
allocation  for  November  and  December 
1979  would  be  obtained  from  Gulf  Coast 
spot  market  suppliers.  The  data 
submitted  for  the  month  of  October 
indicated  that  a  customer  of  U.S.  Oil 
would  face  a  total  acquisition  cost 
which  exceeded  the  highest  retail  price 
in  U.S.  Oil’s  marketing  area  on  October 
15, 1979  by  $.08  per  gallon.  In  view  of 
these  considerations,  the  Office  of 
Hearings  and  Appeals  found  that  a 
significant  price  disparity  existed  and 
that  new,  lower-priced  suppliers  should 
be  assigned  to  tlie  applicant. 

In  U.S.  Oil,  the  finding  was  made  that 
the  wholesale  rack  price  of  the  jobber 
involved  would  exceed  the  highest  retail 
price  currently  prevailing  in  the  jobber’s 
marketing  area  in  the  absence  of 
exception  relief.  In  other  similar  cases 
the  Office  of  Hearings  and  Appeals  has 
compared  the  wholesale  rack  price  of 
the  jobber’s  suppliers  to  the  rack  prices 
of  other  suppliers  in  the  area.  Two 
Decisions  issued  to  the  Onyx 
Corporation  illustrate  this  analysis. 

Onyx  Corporation,  Case  No.  DEE-3280 
(Proposed  Decision  issued  July  16, 1979J; 
(Onyx  I);  Onyx  Corporation,  Case  No. 
BEE-0013  (Proposed  Decision  issued 
December  14, 1979)  (Onyx  II).  Onyx  is  a 
wholesale  purchaser-reseller  operating 
in  the  St.  Louis  area.  As  a  result  of  the 
new  base  period  regulations,  the  firm’s 
base  period  suppliers  include  two  local 
suppliers.  Marine  Petroleum  and 
Missouri  Terminal.  Onyx  argued  in  each 
of  its  exception  applications  that  it  was 
experiencing  a  serious  hardship  as  a 
result  of  the  high  prices  charged  by 
these  two  firms.  In  Onyx  I,  the  Office  of 
Hearings  and  Appeals  found  that  the 
weighted  average  cost  of  the  gasoline 
which  Onyx  was  entitled  to  purchase 
from  all  of  its  base  period  suppliers 
during  the  June-September  1979  period 
was  $.27  per  gallon  higher  than  the 


average  wholesale  rack  price  currently 
charged  by  suppliers  other  than  Marine 
and  Missouri  'Terminal  in  the  firm’s 
market  area.  Similarly,  in  Onyx  II  the 
finding  was  made  that  the  firm’s  overall 
weighted  average  cost  of  gasoline  during 
the  November  1979-February  1980 
period  would  exceed  the  average 
wholesale  rack  price  charged  by 
suppliers  in  the  firm’s  marketing  area 
other  than  Marine  and  Missouri 
Terminal  by  $.2444  per  gallon.  The 
Office  of  Hearings  and  Appeals  held 
that  price  disparities  of  this  magnitude 
satisfied  the  first  criterion. 

Similar  price  disparities  were  found  to 
exist  in  two  Decisions  granting  relief  to 
H.  L.  Mills  Petroleum  Products.  H.  L. 
Mills  Petroleum  Products,  Case  No. 
DEE-2997  (Proposed  Decision  issued 
June  8, 1979)  (Mills  I);  H.  L.  Mills 
Petroleum  Products,  Case  No.  BXE-0139 
(Proposed  Decision  issued  December  12, 
1979)  (Mills  II).  In  Mills  I,  the  Office  of 
Hearings  and  Appeals  found  that  during 
the  month  of  May  1979  the  weighted 
average  cost  of  the  gasoline  which  Mills 
was  entitled  to  purchase  from  its  base 
period  suppliers  exceeded  the  average 
cost  of  gasoline  available  from  all 
suppliers  in  the  firm’s  marketing  area  by 
$.226  per  gallon.  As  in  the  U.S.  Oil  case, 
the  retail  outlets  supplied  by  Mills 
would  have  been  required  to  sell 
gasoline  at  prices  above  prevailing  retail 
levels  even  if  they  simply  sold  product 
at  cost.  In  Mills  II,  the  Office  of 
Hearings  and  Appeals  found  that  on 
November  2, 1979,  Mills’  weighted 
average  cost  of  gasoline  purchased  from 
its  base  period  suppliers  exceeded  the 
average  prevailing  wholesale  cost  in  its 
marketing  area  by  $.32  per  gallon.  The 
finding  was  also  made  that  the  outlets 
supplied  by  Mills  would  operate  at  a 
loss  if  they  sold  product  at  competitive 
price  levels. 

Price  disparities  of  a  lesser  degree 
than  those  found  in  the  Onyx  and  Mills 
cases  have  also  satisfied  the  first 
criterion.  For  example,  in  Pilot 
Petroleum  Associates,  Inc.,  Case  No. 
DEE-2243  (Proposed  Decision  issued 
May  25, 1979),  the  Office  of  Hearings 
and  Appeals  found  that  Pilot’s  wei^ted 
average  cost  of  regular  gasoline 
purchased  fi'om  its  base  period  suppliers 
during  April  1979  amounted  to  $.791  per 
gallon,  while  the  average  wholesale 
price  of  the  major  suppliers  in  Pilot’s 
marketing  area  amounted  to  $.662  per 
gallon.  The  Office  of  Hearings  and 
Appeals  held  that  this  price  disparity  of 
$.129  per  gallon  satisfied  the  first 
criterion.  In  Z,.  5.  Riggins  Oil  Company, 
Case  No.  DEE-3603  (Proposed  Decision 
issued  July  12, 1979),  the  Office  of 
Hearings  and  Appeals  found  that  the 


delievered  price  of  one  of  the  applicant’s 
principal  base  period  suppliers  was 
$.587  per  gallon  higher  than  the  average 
price  charged  by  other  suppliers  in  the 
area.  Although  a  specific  analysis  of  the 
firm’s  overall  weighted  average  cost 
was  not  made,  the  conclusion  was 
reached  that  Riggins  was  facing  a 
significant  price  disparity.  In  Cheatham 
Oil  Company,  Case  No.  DEE-5597  (Final 
Decision  issued  August  20, 1979),  the 
firm  presented  data  which  indicated  that 
the  only  gasoline  it  had  been  able  to 
obtain  had  a  weighted  average 
wholesale  price  which  was  only  $.018 
below  the  prevailing  retail  pump  prices 
in  Cheatham’s  market  area.  The 
conclusion  was  reached  that  a 
significant  price  disparity  existed,  as  in 
the  U.S.  Oil  and  Mills  cases. 

In  several  cases  the  Office  of 
Hearings  and  Appeals  concluded  that 
the  price  disparity  facing  the  jobber 
involved  was  not  substantial  enough  to 
justify  exception  relief.  For  example,  in 
/.  D.  Streett  &  Co,  Inc.,  Case  No.  DEE- 
3255  (Final  Decision  issued  August  3, 
1979),  the  Office  of  Hearings  and 
Appeals  found  that  Streett’s  average 
cost  exceeded  that  of  its  competitors  by 
only  $.0105  per  gallon.  The  finding  was 
made  that  this  disparity  was  not 
substantial  enough  to  warrant  exception 
relief.  In  Gibble  Oil  Company,  Case  No. 
DEE-4343  (Proposed  Decision  issued 
November  29, 1979),  the  data  indicated 
that  the  firm’s  average  cost  of  product 
from  its  based  period  suppliers 
exceeded  the  average  cost  of  its 
competitors  by  $.052  per  gallon.  The 
Office  of  Hearings  and  Appeals  stated 
that  the  question  of  whether  a  price 
disparity  of  this  magnitude  could  be 
considered  significant  for  purposes  of 
the  exceptions  process  would  depend 
upon  the  applicant’  financial  situation 
and  the  market  in  which  it  operated. 

Since  it  appeared  that  Gibble  would 
realize  a  reasonable  profit  from  the  sale 
of  all  of  the  gasoline  which  it  was 
entitled  to  purchase  from  its  base  period 
suppliers,  the  conclusion  was  reached 
that  the  price  disparity  of  $.052  per 
gallon  was  not  significant.  In  denying  an 
exception  request  in  Petco  Oil  Co.,  Inc., 
Case  No.  DEE-4042  (Final  Decision 
issued  August  20, 1979),  the  Office  of 
Hearings  and  Appeals  found  that  the 
applicant  had  realized  gross  margins  of 
$.0463  to  $.0488  per  gallon  during  the 
March-May  period  while  selling  gasoline 
at  competitive  prices.  As  a  result,  the 
conclusion  was  reached  that  the  firm 
was  not  facing  a  significant  price 
disparity.  See  also  Gray  Brothers  Oil 
Company,  Case  No.  DEE-5237  (Proposed 
Decision  issued  September  14, 1979). 
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In  order  to  satisfy  the  second  criterion 
applicable  to  price  disparity  cases,  a 
petitioner  must  demonstrate  that  it  has 
been  unable  to  purchase  sufficient 
quantities  of  lower-priced  surplus 
product  to  reduce  its  total  costs  to 
competitive  levels.  In  virtually  every 
case  in  which  relief  on  these  grounds 
has  been  approved  since  March  of  1979, 
the  Office  of  Hearings  and  Appeals  has 
found  that  surplus  product  at  reasonable 
prices  has  gener&lly  been  imavailable  as 
a  result  of  the  tight  supply  conditions 
which  have  existed  since  that  month. 

The  third  and  fmal  criterion  pertains 
to  the  financial  and  operating  difhculties 
which  the  jobber  will  experience  in  the 
absence  of  relief.  In  the  majority  of 
cases  in  which  exception  relief  was 
approved,  the  OfHce  of  Hearings  and 
Appeals  concluded  that  the  jobber 
involved  had  satisHed  the  third  criterion 
by  demonstrating  that,  in  the  absence  of 
relief,  it  would  sustain  a  sizeable  loss  on 
its  operations.  See,  e.g.,  Onyx  I,  supra: 
Onyx  II,  supra;  U.S.  Oil  Company, 
supra;  L  S.  Riggins  Oil  Co.,  supra: 
Murray  Oil  Company:  Marcum  Oil 
Company,  Case  Nos.  DEE-2284,  DEE- 
2263  (Proposed  Decision  issued  May  8, 
1979).  In  a  number  of  cases,  the  specific 
conclusion  was  reached  that  the  hrm 
involved  would  be  required  to  sell  every 
gallon  of  gasoline  it  purchased  at  a  loss 
in  the  absence  of  relief.  See,  e.g.,  Petco 
Oil  Co.,  Inc.,  supra:  Gray  Brothers  Oil 
Co.,  supra:  Gibble  Oil  Company,  supra. 

(iii)  The  Nature  of  Relief  Granted:  The 
relief  approved  in  a  price  disparity  case 
generally  relieves  the  firm  involved  of  a 
portion  of  the  burden  which  it  would 
otherwise  experience.  However,  relief  is 
generally  approved  only  for  a  limited 
period  of  time,  and  a  firm  desiring  an 
extension  of  relief  is  required  to  file  a 
new  application.  The  Office  of  Hearings 
and  Appeals  has  observed  that  a  regular 
reivew  of  the  relief  afforded  to  a  firm  in 
a  price  disparity  case  enables  the  DOE 
to  examine  whether  changes  in  market 
conditions  have  significantly  altered  the 
nature  of  the  hardship  or  the  inequity 
the  firm  was  found  to  be  experiencing. 
See  Mills  II,  supra. 

In  Pilot  Petroleum  Associates,  Inc., 
supra,  the  Office  of  Hearings  and 
Appeals  discussed  in  detail  the  level  of 
relief  which  sould  be  granted  to  a  firm 
once  it  has  been  determined  that  relief  is 
appropriate.  The  conclusion  was 
reached  that  the  relief  approved  should 
enable  Pilot  to  maintain  a  weighted 
average  cost  of  product  sufficient  to 
allow  the  retail  outlets  supplied  by  the 
firm  to  sell  gasoline  at  a  price  equivalent 
to  the  highest  competitive  retail  price  in 
the  marketing  area.  In  the  Pilot  case,  the 
record  indicated  that  the  highest  retail 


price  in  Pilot’s  marketing  area  on  April 
25, 1979  was  $.829  per  gallon  for  regular 
gasoline.  After  subtracting  Pilot’s 
historical  markup  per  gallon,  the  sales 
tax,  and  the  average  retail  dealer 
markup  per  gallon,  the  appropriate 
weighted  average  cost  of  gasoline  to 
Pilot  was  established  at  $.675  per  gallon. 
Exception  relief  was  then  calculated 
which  resulted  in  a  weighted  average 
cost  of  gasoline  of  $.675  for  Pilot’s  entire 
base  period  volume  for  April  and  May 
1979,  the  months  for  which  relief  was 
approved. 

In  the  Pilot  case,  two  specific  firms. 
Crown  Central  Petroleum  Corporation 
and  Chevron  U.S.A.  Inc.,  were  directed 
to  supply  additional  gasoline  to  Pilot. 
The  designation  of  these  firms  was 
based  on  their  long-standing  historical 
relationship  with  Pilot.  The  Office  of 
Hearings  and  Appeals  found  that  the 
designation  of  these  two  firms  to  supply 
Pilot  would  have  the  least  possible 
disruptive  effect  on  the  market,  would 
avoid  the  problems  associated  with 
initiating  completely  new  business 
relationships,  and  would  not  affect  the 
current  base  period  pruchasers  of 
Crown  or  Chevron  in  an  adverse 
manner.  The  division  of  the* supply 
obligation  between  Crown  and  Chevron 
was  based  on  the  relative  volumes  of 
gasoline  which  the  two  firms  supplied  to 
Pilot  in  the  past.  On  the  base  of  all  of 
these  factors,  the  Office  of  Hearings  and 
Appeals  increased  the  supply 
obligations  of  Crown  and  Chevron  and 
decreased  the  supply  obligation  of 
Northville  Industries,  Inc.,  Pilot’s  high- 
priced  supplier,  so  as  to  arrive  at  an 
overall  weighted  average  cost  of  product 
to  Pilot  of  $.675  per  gallon  for  April  and 
May.  The  relief  approved  was  based  on 
the  most  recent  price  data  available 
prior  to  the  date  of  the  Proposed 
Decision. 

The  methodology  established  in  the 
Pilot  Decision  was  also  utilized  to 
determine  the  level  of  relief  which  was  • 
approved  in  the  Mills  I,  Mills  II,  and 
Onyx  II  Decisions.  In  each  of  these 
cases,  however,  the  Office  of  Hearings 
and  Appeals  declined  to  select 
particular  suppliers.  Instead,  the 
appropriate  Regional  ERA  Office  was 
directed  to  assign  suppliers  whose 
prices  were  within  the  competitive  range 
of  prices  charged  by  the  various 
suppliers  in  the  marketing  areas 
involved.  The  Pilot  formula  was 
modified  so  that  ERA’S  designation  of 
suppliers  would  take  into  consideration 
the  prices  charged  by  the  base  period 
suppliers  of  the  firm  receiving  relief,  as 
well  as  the  average  wholesale  price 
charged  by  other  firms  in  the  marketing 
area.  See  Mills  II,  supra. 


In  Cheatham  Oil  Company,  supra,  as 
in  the  Pilot  case,  the  Office  of  Hearings 
and  Appeals  found  that  it  would  not  be 
necessary  to  direct  the  ERA  to  assign 
alternate  suppliers  to  the  firm.  Instead, 
the  Office  of  Hearings  and  Appeals 
assigned  American  Petrofina,  Inc.  (Fina) 
to  supply  Cheatham,  noting  that  the 
prices  charged  by  Fina  at  that  time  were 
within  the  competitive  range  and  that 
Cheatham  had  a  long-standing  and 
amicable  business  relationship  with 
Fina.  However,  a  different  method  was 
utilized  for  determining  the  level  of 
relief.  Referring  to  Greenville  Automatic 
Gas  Company,  supra,  the  Office  of 
Hearings  and  Appeals  held  that  the 
serious  hardship  being  encountered  by 
Cheatham  would  be  alleviated  if 
Cheatham  had  a  weighted  average  cost 
of  gasoline  which  permitted  it  to  realize 
a  reasonable  markup  and  establish  a 
competitive  selling  price.  In  accordance 
with  the  precedent  established  in  the 
Greenville  case,  the  following  formula 
was  utilized  for  determining  the  precise 
level  of  relief: 

(Average  competitive  cost  in  the  market 
area  x  volume  required  from  new, 
lower-price  supplier]  -|-  (Base  period 
supplier’s  price  X  (base  period  use  — 
volume  required  from  new,  lower- 
priced  supplier]]  =  (Firm’s  current 
selling  price  —  historic  markup  on 
sales]  X  (Base  period  use]. 

This  is  equivalent  to: 

((Average  competitive  cost  in  the  market 
area  ]  x  (Percentage  of  base  volume 
from  new  supplier]]  -f  ((Base  period 
supplier’s  price)  X  (Percentage  of 
base  period  volume  fi'om  base  period 
supplier]]  =  (Current  selling  price  of 
applicant]  —  (historic  markup  of 
applicant). 

The  Greenville  formula  was  also 
applied  in  the  Murray  Oil  Company; 
Marcum  Oil  Company  and  Onyx  I 
cases.  In  each  of  these  cases,  however, 
the  appropriate  ERA  Regional  Office 
was  directed  to  select  and  assign 
alternate,  competitively-priced  suppliers 
of  gasoline  to  the  firms  involved. 

(C)  General  Hardship  Cases 

(i)  Standards  Applied  in  Hardship 
Cases:  As  a  general  matter,  exception 
relief  may  be  approved  if  a  firm  is 
experiencing  a  serious  hardship  as  a 
result  of  the  operation  of  the  DOE 
regulatory  program.  The  evaluation  of 
whether  the  serious  hardship  criterion 
has  been  satisfied  in  a  specific  case 
must  be  based  upon  the  particular 
factual  circumstances  present  in  the 
case  and  the  financial  and  operating 
position  of  the  firm  involved.  In  order  to 
fully  analyze  a  firm’s  financial  position, 
the  Office  of  Hearings  and  Appeals 
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generally  considers  the  following  types 
of  factors:  (i]  the  general  profitability  of 
the  Hrm;  (ii)  cash  flow  dlfHculties  which 
the  firm  may  be  experiencing  as  a  result 
of  the  DOE  regulatory  program;  (iii)  the 
firm’s  historical  and  projected  return  on 
capital  and  return  on  equity;  (iv) 
significant  losses  incurred  in  sales 
volume  or  in  market  share;  and  (v) 
financial  difficulties  which  have  resulted 
from  the  firm’s  inability  to  obtain 
sufficient  supplies  of  product.  See  FEA 
Office  of  Exceptions  and  Appeals 
Guidelines,  Fed.  Energy  Guidelines  Par. 
80,006,  and  cases  cited  therein. 

A  Hrm  which  demonstrates  that  it 
would  be  required  to  operate  at  a  loss 
for  an  extended  period  of  time  or  cease 
operating  altogether  will  generally 
qualify  for  relief  under  the  serious 
hardship  criterion.  However,  an 
assessment  will  also  be  made  of  the 
extent  to  which  the  financial  difficulties 
being  experienced  by  the  firm  are  the 
direct  result  of  the  DOE  regulatory 
program.  In  order  to  qualify  for 
exception  relief,  a  firm  must 
demonstrate  that  the  difficulties  it  is 
encountering  are  directly  attributable  to 
the  regulatory  program  from  which  the 
firm  seeks  relief.  See,  e.g.,  Texas 
Asphalt  and  Refining  Company: 
Petroleum  Industries,  Inc.,  3  Par. 
80,529  (1975);  Wallace  and  Wallace 
Chemical  and  Oil  Company,  2  FEA  Par. 
83,207  (1975).  The  exceptions  process  is 
not  intended  to  serve  as  a  panacea  for 
every  conceivable  type  of  financial 
problem  encountered  by  any  firm  doing 
business  in  the  petroleum  industry. 
Instead,  the  approval  of  exception  relief 
under  the  serious  hardship  criterion  is 
designed  to  alleviate  severe  operating 
difficulties  which  have  arisen  as  a  result 
of  the  application  to  a  firm  of  regulatory 
requirements. 

(ii)  Application  of  These  Standards:  In 
accordance  with  these  general 
standards,  the  Office  of  Hearings  and 
Appeals  has  granted  exception  relief  to 
jobbers  which  have  demonstrated  that 
they  were  encountering  serious  financial 
difficulties  as  a  result  of  tlie  DOE 
regulatory  program.  For  example,  in 
Glenn  Dobbs  Oil  Company,  Case  No. 
DEE-4211  (Final  Decision  issued 
November  2, 1979),  the  Office  of 
Hearings  and  Appeals  found  that  the 
firm  would  be  unable  to  obtain  and  sell 
sufficient  gasoline  to  meet  its  operating 
expenses  in  the  absence  of  exception 
relief.  Similarly,  in  Moody  Oil  Company, 
Case  No.  DEE-2831  (Final  Decision 
issued  October  25, 1979),  the  data 
indicated  that  the  firm  would  incur  a 
monthly  operating  loss  of  $6,099  in  the 
absence  of  relief.  The  Office  of  Hearings 
and  Appeals  concluded  that  Moody’s 


existence  as  a  viable  business  entity 
would  be  seriously  endangered  in  the 
absence  of  exception  relief.  In  Jerry 
Porter  Oil  Company,  Case  No.  DEE-5315 
(Final  Decision  issued  November  2, 
1979),  the  Office  of  Hearings  and 
Appeals  concluded  that  the  data 
presented  by  the  firm  supported  its 
contention  that  it  would  be  forced  to 
declare  bankruptcy  in  the  absence  of 
exception  relief.  In  each  of  these  three 
cases,  the  Office  of  Hearings  and 
Appeals  concluded  that  exception  relief 
was  appropriate  under  the  serious 
hardship  criterion.  Similar  conclusions 
were  reached  in  Corondolet 
Corporation,  Case  No.  DEE-2943  (Final 
Decision  issued  August  20, 1979);  Sav~ 
Mor  Oil  Company,  Case  No.  DEE-3170 
(Final  Decision  issued  August  20, 1979); 
and  Ballance  Oil  Company.  Case  No. 
DEE-2751  (Proposed  Decision  issued 
September  7, 1979). 

In  several  cases  the  Office  of 
Hearings  and  Appeals  concluded  that  a 
firm  was  experiencing  a  serious 
hardship  as  a  result  of  the  low 
allocation  fraction  established  by  its 
supplier.  In  G80  Oil  Company,  Case  No. 
DEE-4989  (Proposed  Decision  issued 
September  28, 1979),  the  Office  of 
Hearings  and  Appeals  considered  an 
exception  request  filed  by  a  jobber 
whose  sole  supplier  had  established  a 
relatively  low  allocation  fi'action.  The 
firm  demonstrated  the  existence  of  a 
serious  hardship  by  showing  that  it  was 
unable  to  operate  profitably  with  the 
volume  of  gasoline  it  could  obtain.  Other 
cases  in  which  exception  relief  was 
granted  to  alleviate  a  serious  hardship 
caused  by  a  supplier  establishing  a  low 
allocation  fraction  include  Fisca  Oil  Co., 
Inc.,  Case  No.  DEE-2505  (Final  Decision 
issued  June  8, 1979)  and  Phillip  Sloan 
Oil  Company,  Case  No.  DEE-8280 
(Proposed  Decision  issued  October  31, 
1979).  In  Saveway  Super  Service 
Stations,  Inc.,  Case  No.  DEE-3522 
(Proposed  Decision  issued  November  23, 
1979),  the  petitioner  also  argued  that  it 
was  experiencing  a  serious  hardship  as 
a  result  of  a  low  allocation  fi'action.  In 
denying  this  request,  the  Office  of 
Hearings  and  Appeals  found  that  the 
firm  had  failed  to  submit  any  financial 
data  which  supported  its  claim  of 
serious  financial  injury.  See  also  C.  D. 
Armstrong  Co.,  Inc.,  Case  No.  DEE-2962 
(Proposed  Decision  issued  December  6, 
1979). 

The  Office  of  Hearings  and  Appeals 
found  that  the  applicant  in  Keller-Piasa 
Terminals,  Inc.,  Case  Nos.  DST-2234, 
DES-2234  (Temporary  Stay  Decision 
issued  March  8, 1979;  Stay  Decision 
issued  June  19, 1979)  organized  a 
business  operation  in  1978  which 


centered  around  buying  motor  gasoline 
on  the  Gulf  Coast  spot  market  at 
relatively  low  prices.  The  firm  did  not 
have  any  regular  base  period  suppliers 
since  its  entire  operation  was  based  on 
its  expectation  that  it  would  continue  to 
be  able  to  buy  and  resell  Gulf  Coast  spot 
market  gasoline.  At  the  beginning  of 
1979,  Gulf  Coast  spot  market  prices  rose 
rapidly  and  Keller-Piasa  found'that  it 
could  not  purchase  surplus  product  and 
resell  it  at  a  profit.  Stay  relief  was 
denied.  The  Office  of  Hearings  and 
Appeals  observed  that  this  was  not  a 
situation  in  which  a  marketer  with  a 
significant  history  of  operations 
purchased  some  motor  gasoline  on  the 
spot  market  rather  than  fi'om  its 
established  base  period  suppliers,  in 
reliance  on  the  assumption  ffiat  it  would 
always  be  able  to  return  to  its  base 
period  suppliers  if  it  wished  to  do  so. 
Rather  Keller-Piasa  organized  its  very 
business  enterprise  in  order  to  speculate 
on  Gulf  Coast  spot  prices  remaining 
below  the  prices  charged  by  other 
suppliers.  In  organizing  its  entire 
business  operation  on  those  projections, 
the  firm  naturally  assumed  certain  risks. 
One  of  those  risks  was  a  change  in  the 
Gulf  Goast  spot  market.  Under  the 
circumstances,  the  Office'  of  Hearings 
and  Appeals  concluded  that  it  would  not 
be  appropriate  to  direct  other  types  of 
suppliers  with  whom  Keller-Piasa  never 
maintained  supply  relationships  to  now 
furnish  the  firm  with  motor  gasoline. 

In  other  cases,  exception  relief  has  not 
been  granted  to  firms  which  have  failed 
to  establish  that  their  financial  and 
operating  difficulties  are  attributable  to 
the  DOE  regulations.  Industrial 
Petroleum  Supply  of  Evansville,  Inc. 

Case  No.  DE]^2404  (Final  Decision 
issued  October  4, 1979)  involved  a 
jobber  whose  monthly  sales  volume 
increased  substantially  after  it  acquired 
a  new  account,  the  New-Kro  Oil 
Company,  Inc.,  in  September  of  1978.  In 
November  of  1978,  New-Kro  voluntarily 
filed  a  petition  in  Bankruptcy.  At  that 
time  New-Kro  owed  industrial 
approximately  $131,000  for  product 
which  Industrial  had  already  delivered 
for  which  it  had  not  been  paid.  Until 
March  1979,  Industrial  continued  to 
supply  product  without  requiring  New- 
Kro  to  pay  in  advance,  since  the  cash 
flow  generated  by  this  procedure 
enabled  Industrial  to  meet  its  financial 
obligation  to  LaGloria  Oil  and  Gas 
Company,  its  supplier  at  that  time.  ’The 
updating  of  the  base  period  and  the 
establishment  of  an  allocation  fi'action 
by  LaGloria  severely  limited  the 
quantity  of  gasoline  which  Industrial 
was  able  to  obtain.  Industrial  claimed 
that  it  was  unable  to  generate  a 
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sufficient  cash  flow  to  meet  its 
obligations  to  LaGloria,  and  the  record 
indicated  that  Industrial  would  be 
required  to  file  a  petition  in  bankruptcy 
itself  if  it  were  unable  to  obtain  product. 
However,  Industrial’s  situation  was 
found  not  to  justify  relief,  since  the 
record  also  indicated  that  the  difficulties 
being  experienced  by  New-Kro,  and 
therefore  by  Industrial,  were  primarily 
attributable  to  poor  management  and  a 
number  of  unwise  business  marketing 
decisions. 

In  Baldwin  Petroleum  Co.,  Inc.,  Case 
No.  DEE-3878  {Proposed  Decision  issued 
September  17, 1979),  the  Office  of 
Hearings  and  Appeals  also  concluded 
that  the  firm  had  failed  to  show  that  its 
financial  difflculties  were  attributable  to 
the  DOE  regulations.  In  that  case,  the 
Office  of  Hearings  and  Appeals 
observed  that  the  data  submitted  by  the 
firm  indicated  that  it  had  incurred 
continuing  losses  in  its  operations  since 
1977.  As  a  result,  the  conclusion  was 
reached  that  the  new  base  period 
regulations  had  not  precipitated  the 
firm’s  current  difficulties.  In  Yates  Store, 
Inc.,  Case  No.  DEE-3091  (Proposed 
Decision  issued  November  30, 1979],  the 
Office  of  Hearings  and  Appeals  also 
denied  an  exception  request  after 
determining  that  the  hardship  being 
experienced  by  the  firm  was  not 
attributable  to  the  regulations.  In  Triad 
on  Co.,  Case  No.  DEE-3818  (Proposed 
Decision  issued  October  26, 1979),  the 
data  submitted  by  the  firm  indicated 
that  it  would  realize  a  substantial  profit 
in  the  absence  of  relief  and  that  it  would 
not  experience  a  serious  hardship.  In 
several  other  cases  exception  requests 
were  denied  after  the  Office  of  Hearings 
and  Appeals  concluded  that  the  firms 
involved  had  failed  to  provide  any 
support  for  their  serious  hardship 
claims.  See.  e.g.,  Weiis  Petroieum 
Company,  Case  No.  DEE-2252  (Final 
Decision  issued  July  31, 1979]  and  Eiiiott 
on  Company,  Case  No.  DEE-6052  (Final 
Decision  issued  November  2, 1979). 

(iii)  The  Nature  of  Relief  Granted:  The 
exception  relief  granted  to  a  firm  which 
is  experiencing  a  serious  hardship  is 
generally  designed  to  enable  the  firm  to 
maintain  its  ongoing  operations. 
Frequently,  a  firm  receives  an  increased 
allocation  which  will  enable  it  to  meet 
its  operating  expenses  or  maintain  a 
reasonably  profitable  and  competitive 
operation.  See  Jerry  Porter  Oii 
Company,  supra;  Moody  Oii  Company, 
supra;  Phiiiip  Sioan  Oii  Company, 
supra;  Baiiance  Oii  Company,  supra.  In 
Gienn  Dobbs  Oii  Co.,  supra,  the  Office 
of  Hearings  and  Appeals  concluded  that 
the  firm’s  hardship  would  be  alleviated 
in  a  reasonable  manner  if  its  allocation 


were  returned  to  its  1972  adjusted  level. 
Similarly,  in  Fisca  Oii  Co.,  Inc.,  supra, 
the  firm  received  exception  relief  for 
two  months  which  entitled  it  to  obtain 
its  full  1978  monthly  purchase  volumes. 
In  G&G  on  Company,  supra,  the 
conclusion  was  reached  that  the  serious 
hardship  being  experienced  by  the  firm 
would  be  alleviated  it  if  received  an 
exception  fi-om  the  DOE  price 
regulations  instead  of  from  the 
allocation  regulations.  The  exception 
granted  in  Corondolet  Corporation, 
supra,  enabled  the  firm  to  obtain 
gasoline  from  the  firm  which  supplied  it 
during  January  and  February  of  1979, 
since  the  delivery  terms  of  that  supplier 
enabled  Corondolet  to  maintain  its 
operations  and  avoid  bankruptcy. 

(D)  Anomalous  Base  Period  Cases 

(i)  The  Tenneca  Criteria:  The  quality 
of  gasoline  a  firm  is  currently  entitled  to 
purchase  under  the  DOE  allocation 
regulations  is  generally  determined  by 
reference  to  the  quantity  of  gasoline 
which  the  firm  purchased  during  the 
corresponding  month  of  the  base  period. 
To  a  certain  extent,  it  is  assumed  that 
the  base  period  chosen  for  measurement 
purposes  constitutes  a  relatively  normal 
and  customary  period  of  business 
activity  for  most  firms.  The  Office  of 
Hearings  and  Appeals  has  considered 
numerous  exception  requests  filed  by 
firms  which  maintain  that  they  are 
unfairly  and  adversely  affected  by  the 
allocation  regulations  because  the  base 
period  chosen  for  measurement 
purposes  does  not  constitute  a  relatively 
normal  period  of  business  activity  in 
their  case.  In  Tenneca  Oil  Company,  2 
FEA  Par.  83,108  (1975),  the  conclusion 
was  reached  that  exception  relief  on 
gross  inequity  grounds  might  well  be 
appropriate  when  a  firm  makes  a 
convincing  showing  that: 

(i)  Unusual  or  anomalous  events  occurred 
during  a  base  period;  (ii)  those  conditions  ' 
seriously  distort  the  intended  use  of  the  base 
period  for  measurement  purposes  as  a 
relatively  normal  and  customary  period  of 
business  activity;  and  (iii)  the  consequent 
distortion  that  resulted  has  adversely 
affected  the  firm  in  a  significant  manner. 

See  also  Kerr-McGee  Corp.,  3  FEA  Par. 
80,566  (1976);  Potomac  Gas  Co.,  3  FEA 
Par.  83,028  (1975);  Shawley’s  Superior 
L.P.  Gas,  Inc.,  2  FEA  Par.  83,341  (1975); 
Headiee  Oil  Co.,  2  FEA  Par.  83,240 
(1975);  FEA  Office  of  Exceptions  and 
Appeals  guidelines.  Fed.  ^ergy 
Guidelines  Par.  80,006. 

(ii)  Application  of  These  Criteria: 

Lyon  on  Company,  Case  No.  DEE-2684 
(^oposed  Decision  issued  September 
27, 1979)  illustrates  the  manner  in  which 
the  Office  of  Hearings  and  Appeals 
applies  the  Tenneco  criteria  to  the 


factual  circumstances  which  exist  in  a 
particular  case.  In  June  of  1977,  Lyon’s 
1972  base  period  supplier,  the  Atlantic 
Richfield  Company,  ceased  supplying 
the  firm  with  product.  Lyon  in^cated 
that  this  action  was  part  of  Arco’s  policy 
of  withdrawing  from  the  West  Virginia 
marketing  area.  Lyon  subsequently 
began  purchasing  gasoline  on  the  spot 
market.  However,  the  firm’s  financial 
position  deteriorated  after  the  Arco 
withdrawal  to  such  a  severe  extent  that 
the  firm  was  placed  in  a  temporary 
receivership  on  October  19, 1978  under 
Chapter  XI  of  the  Federal  Bankruptcy 
Act.  Lyon  argued  in  its  exception 
application  that  it  would  be  unable  to 
prepare  a  satisfactory  Plan  of 
Arrangement  and  emerge  from  the 
bankruptcy  proceeding  if  it  were  limited 
to  its  allocation  level  under  the  new 
base  period  regulations. 

After  considering  the  Lyon  request, 
the  Office  of  Hearings  and  Appeals 
concluded  that  the  firm  had  satisfied  the 
Tenneco  criteria.  The  data  indicated 
that  the  volume  of  surplus  gasoline 
which  Lyon  actually  purchased  during 
the  new  base  period  equalled  only  45 
percent  of  the  volume  of  product  which 
Lyon  was  entitled  to  purchase  from 
Arco  pursuant  to  its  1972  adjusted 
allocation  level.  The  Office  of  Hearings 
and  Appeals  concluded  that  the  . 
circumstances  which  led  to  Lyon’s 
decreased  purchase  volume  during  the 
new  base  period  constituted  anomalous 
events  which  seriously  distorted  the  use 
of  that  period  as  a  fair  measure  of  the 
firm’s  normal  and  customary  business 
activity.  With  regard  to  the  third 
Tenneco  criterion,  the  firm’s  current 
financial  posture  was  accepted  as  proof 
that  it  had  been  and  would  continue  to 
be  adversely  affected  by  the  use  of  the 
new  base  period. 

Relief  under  the  Tenneco  standards 
was  also  approved  in  Saint  George  Oil 
Corporation,  Case  No.  DEE-3489 
(Proposed  Decision  issued  October  11, 
1979).  Saint  George  is  a  jobber  which 
leased  seven  retail  outlets  in  the  Los 
Angeles  area  from  the  Atlantic  Richfield 
Company  during  1977.  Saint  George 
stated  that  it  leased  these  seven  outlets 
from  Arco  with  the  understanding  that 
Arco  would  build  the  sales  volumes  at 
these  outlets  by  instituting  low  pricing 
policies  and  building  mini-markets. 

Saint  George  also  stated  that,  after  Arco 
failed  to  fulfill  these  promises,  it  decided 
to  purchase  gasoline  directly  from 
several  Arco  independent  jobbers.  Arco 
subsequently  terminated  Saint  George’s 
credit  arrangements,  an  action  which 
seriously  curtailed  Saint  George’s 
purchases  of  motor  gasoline.  Saint 
George  then  undertook  the  marketing  of 
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its  own  brand  of  gasoline.  In  its 
application,  Saint  George  argued  that 
the  dispute  with  Arco  significantly 
depressed  the  Hrm’s  purchase  volumes 
during  the  new  base  period.  After 
reviewing  the  data  submitted  by  the 
firm,  the  Office  of  Hearings  and  Appeals 
agreed  that  an  exception  was  justified 
under  the  Tenneco  standards. 

Regardless  of  the  merits  of  the  dispute 
between  Saint  George  and  Arco.  the 
Office  of  Hearings  and  Appeals 
/  concluded  that  the  dispute  was  an 
anomalous  situation  which  seriously 
distorted  the  intended  use  of  the  base 
period  as  a  characteristic  period  of 
business  activity.  With  respect  to  the 
third  Tenneco  criterion,  the  Office  of 
Hearings  and  Appeals  found  that  the 
dispute  with  Arco  had  adversely 
affected  Saint  George  in  a  significant 
manner.  In  this  connection,  the  Office  of 
Hearings  and  Appeals  noted  that  the 
financial  data  submitted  by  the  Hrm 
demonstrated  that  it  incurred  a  loss 
during  1978  and  the  first  fiscal  quarter  of 
1979. 

The  finding  that  a  business  dispute 
which  occurred  during  the  base  period 
constituted  an  anomalous  event  which 
justified  exception  relief  was  also  made 
in  Midway  Petroleum.  Inc.,  Case  No. 
DEE-3851  (Proposed  Decision  issued 
December  17, 1979).  Midway  is  a  jobber 
located  in  Baltimore,  Maryland  that 
operates  four  independent  unbranded 
retail  service  stations  through  an 
affiliate.  In  its  Application.  Midway 
argued  that,  as  a  result  of  horizontal 
price-fixing  among  suppliers  of  unleaded  ’ 
gasoline  in  Maryland  which  began  in 
1973,  it  had  been  forced  to  cease 
operations  at  19  retail  service  stations 
which  it  once  operated.  The  firm 
observed  that  it  was  the  complainant  in 
a  criminal  case  brought  in  the  United 
States  District  Court  for  the  District  of 
Maryland  alleging  price  fixing  against 
six  defendants,  and  that  it  had  been 
awarded  damages  against  Hve  of  the 
firms.  Midway  argued  in  its  Application 
that,  since  it  had  initiated  the  price¬ 
fixing  litigation,  it  had  experienced 
considerable  difficulty  in  obtaining 
adequate  quantities  of  gasoline  to 
enable  it  to  operate  profitably.  The  firm 
therefore  requested  an  exception  which 
would  increase  its  allocation.  The  Oftice 
of  Hearings  and  Appeals  found  that 
Midway  had  satisHed  the  Tenneco 
criteria.  As  in  the  Saint  George  case,  the 
finding  was  made  that,  regardless  of  the 
merits  of  the  legal  dispute  between 
Midway  and  five  major  suppliers  of 
gasoline  in  its  marketing  area,  the 
dispute  constituted  an  anomalous 
situation  which  severely  distorted  the 
intended  use  of  the  updated  base  period 


as  a  characteristic  period  of  business 
activity.  With  regard  to  the  third 
Tenneco  criterion,  the  Office  of 
Hearings  and  Appeals  concluded  that 
Midway  would  operate  at  a  loss  in  the 
absence  of  an  exception  increasing  its 
allocation. 

In  another  case,  the  Office  of  Hearings 
and  Appeals  found  that  a  change  in 
credit  terms  implemented  by  a  firm's 
base  period  supplier  had  significantly 
reduced  the  firm’s  purchase  volumes 
during  the  new  base  period  and  that 
exception  relief  under  the  Tenneco 
criteria  was  justified.  Allied  Oil 
Company,  Case  No.  DEE-2420  (Final 
Decision  issued  June  19, 1979).  In  several 
other  cases,  the  Office  of  Hearings  and 
Appeals  held  that  a  firm  had  failed  to 
demonstrate  that  it  satisfied  the 
Tenneco  criteria.  Sanford  Oil  Co..  Case 
No.  DEE-7678  (Proposed  Decision  issued 
October  25, 1979)  involved  a  firm  which 
argued  that  its  purchase  volumes  during 
the  base  period  months  of  November 
and  December  were  relatively  low 
because  its  supplier  established  a 
relatively  high  price  during  those 
months  of  1977.  However,  after 
examining  the  data  submitted  by 
Sanford,  me  Office  of  Hearings  and 
Appeals  found  that  the  firm’s  purchase 
volumes  during  November  and 
December  of  1977  did  not  differ  by  a 
significant  amount  from  the  firm’s 
average  monthly  purchase  volume 
during  1978.  As  a  result,  the  conclusion 
was  reached  that  exception  relief  was 
not  justified. 

The  petitioner  in  Rudolph’s,  Inc.,  Case 
No.  D^-3056  (Proposed  Decision  issued 
October  23. 1979)  also  argued  that  its 
purchase  volumes  were  depressed 
during  the  base  period  by  the  high  price 
established  by  its  supplier.  The  Office  of 
Hearings  and  Appeals  held  that  the 
events  which  led  to  Rudolph’s 
comparatively  low  level  of  purchases 
during  the  new  base  period  were  not 
attributable  to  any  unusual  or 
anomalous  events.  Instead,  the  finding 
was  made  that  the  firm’s  low  purchase 
volumes  were  attributable  to  its 
unwillingness  to  purchase  gasoline  at  its 
supplier’s  law’ful  prices.  The  Office  of 
Hearings  and  Appeals  stated  that  the 
ordinary  operation  of  marketing  factors 
and  strategies  which  result  in  the  ability 
of  some  firms  to  sell  their  gasoline  at 
lower  prices  than  their  competitors  does 
not  constitute  the  type  of  anomaly  in  the 
base  period  that  warrants  exception 
relief.  See  also  Sheehan  Oil  Company, 
Case  No.  DEE-5561  (Proposed  Decision 
issued  September  17, 1979)  and 
Fleetwing  Corporation,  Case  No.  DEE- 
2547  (Proposed  Decision  issued 
November  8, 1979). 


The  applicant  in  The  Gottlieb 
Corporation,  Case  No.  DEE-2269  (Final 
Decision  issued  August  20, 1979)  also 
argued  that  an  anomalous  event  had 
occurred  during  the  base  period  which 
distorted  the  intended  use  of  that  period 
for  measurement  purposes.  The  Office  of 
Hearings  and  Appeals  found,  however, 
that  the  reduction  in  purchase  volumes 
experienced  by  Gottlieb  was 
attributable  to  the  expiration  of  supply 
contracts  previously  held  by  the  firm. 
The  Office  of  Hearings  and  Appeals 
held  that  the  expiration  of  supply 
contracts  and  the  loss  of  customer 
accounts  were  normal  events 
encountered  by  a  firm  reselling  gasoline 
at  the  wholesale  level  and  not 
anomalous  circumstances  which  could 
form  the  basis  for  exception  relief. 

(iii)  The  Nature  of  Relief  Granted;  The 
exception  relief  granted  to  a  firm  which 
satisfies  the  Tenneco  criteria  generally 
increase  the  firm’s  allocation  only 
during  those  months  of  the  base  period 
during  which  anomalous  events 
occurred.  For  example,  in  Saint  George 
Oil  Corporation,  supra,  the  Office  of 
Hearings  and  Appeals  found  that  the 
firm’s  average  monthly  volume  had  been 
significantly  reduced  during  the  months 
of  August  through  October  by  the 
dispute  which  the  firm  had  with  Arco. 
Exception  relief  increasing  the  firm’s 
allocation  to  historical  levels  was 
granted  for  these  months  only.  Similarly, 
in  Allied  Oil  Company,  supra,  the 
conclusion  was  reached  that  Allied  had 
been  adversely  affected  by  the 
implementation  of  the  new  base  period 
regulations  only  during  the  months  of 
March  and  April.  The  exception  relief 
granted  to  the  firm  established 
allocation  levels  for  these  months  based 
upon  purchases  made  during  the 
corresponding  month  of  1977.  In  Midway 
Petroleum,  Inc.,  supra,  the  finding  was 
made  that  an  anomalous  event  occurred 
during  the  entire  base  period.  The  firm’s 
allocation  was  increased  by  90,000 
gallons  per  month,  since  it  appeared  that 
diis  additional  gasoline  would  enable 
the  firm  to  operate  its  four  stations 
profitabljl.  Finally,  in  Lyon  Oil  Co., 
supra,  the  conclusion  was  reached  that 
the  exception  granted  to  the  firm  should 
restore  its  1972  adjusted  allocation  level. 

(E)  Other  Types  of  Cases 

The  exception  relief  granted  to  a  firm 
which  satisfies  the  Tenneco  criteria  is 
intended  to  alleviate  the  gross  inequity 
which  the  firm  would  otherwise 
experience  as  a  result  of  the  application 
of  the  DOE  regulations.  In  another  line 
of  cases,  the  Office  of  Hearings  and 
Appeals  has  held  that  expectation  relief 
on  gross  inequity  grounds  is  not 
warranted  when  that  relief  would 
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effectively  insulate  the  firm  from  the 
gasoline  shortage  and  enable  the  hrm  to 
implement  a  planned  business 
expansion.  For  example,  the  applicant  in 
McMahon  Oil  Co.,  Inc.,  Case  No.  DEE- 
2346  (Final  Decision  issued  July  3, 1979) 
stated  that  it  had  recently  taken  on  a 
number  of  new  accounts  with  the 
exception  that  it  would  be  able  to  obtain 
sufficient  supplies  of  surplus  gasoline  to 
continue  to  service  those  accounts.  The 
firm  argued  that  the  implementation  of 
the  new  base  period  regulations 
restricted  its  access  to  gasoline  supplies 
and  prevented  it  from  obtaining  the 
quantities  of  gasoline  necessary  to  meet 
the  needs  of  its  present  and  future 
customers.  In  denying  McMahon’s 
exception  request,  the  Office  of 
Hearings  and  Appeals  found  that  the 
difficulties  being  experienced  by  the 
firm  were  the  result  of  its  supplier’s 
inability  to  furnish  the  surplus  product  it 
expected  to  have  available.  ’The  Office 
of  Hearings  and  Appeals  stated  that 
exception  relief  would  not  be 
appropriate  to  compensate  McMahon 
for  its  reliance  upon  a  supplier’s 
assurance  that  sufficient  surplus  product 
would  be  available.  The  Office  of 
Hearings  and  Appeals  also  observed 
that  McMahon  had  realized  a 
considerable  benefit  from  the 
establishment  of  the  new  base  period, 
since  the  firm’s  recent  purchase  volumes 
exceeded  its  1972  adjusted  allocation 
level. 

The  applicant  in  Exum  Collins  Oil  Co., 
Case  No.  DEE-3933  (Final  Decision 
issued  November  2. 1979)  also  argued 
that  the  implementation  of  the  new  base 
period  prevented  it  from  obtaining  the 
increased  volumes  of  gasoline  which  it 
anticipated  it  would  be  able  to  obtain. 

As  in  the  McMahon  case,  the  Office  of 
Hearings  and  Appeals  found  that  the 
establishment  of  an  updated  base  period 
actually  operated  to  the  firm’s  benefit. 
The  conclusion  was  also  reached  that 
Exum  Collins  had  failed  to  satisfy  the 
Anger  criteria.  The  applicant  in  River 
Oil  Company  of  Jackson,  Case  No.  DEE- 
4972  (Proposed  Decision  issued  October 
18, 1979]  stated  that  it  purchased  several 
gasoline  reselling  facilities  with  the 
expectation  that  it  would  be  able  to 
acquire  surplus  product  to  service  the 
accounts.  In  accordance  with  the 
principle  established  in  the  McMahon 
case,  the  Office  of  Hearings  and 
Appeals  held  that  exception  relief  would 
not  be  granted  to  compensate  the  firm 
for  its  reliance  upon  a  supplier’s 
assurance  that  surplus  product  would  be 
available. 

In  another  line  of  cases,  the  Office  of 
Hearings  and  Appeals  has  held  that 
exception  relief  is  not  appropriate  when 


that  relief  would  merely  enable  a  jobber 
to  retain  new  accounts.  For  example,  the 
applicant  in  North  Side  Services,  Case 
No.  DEE-3341  (Proposed  Decision  issued 
November  15, 1979)  took  on  new 
accounts  with  the  expectation  of 
obtaining  adequate  surplus  product  to 
service  those  accounts.  In  denying  the 
firm’s  request  for  an  increased 
allocation,  the  Office  of  Hearings  and 
Appeals  observed  that  the  new 
customers  of  North  Side  were  entitled  to 
purchase  gasoline  from  the  firms  which 
supplied  them  during  the  base  period. 
The  conclusion  was  reached  that  it 
would  be  inappropriate  to  extend  relief 
to  North  Side  which  would  enable  its 
customers  to  obtain  gasoline  in  excess 
of  the  volumes  they  purchased  during 
the  new  base  period.  See  also  Rex  Oil 
Company,  Case  No.  DEE-2418  (Final 
Decision  issued  August  20, 1979);  Port 
Oil  Company,  Inc.,  Case  NO.  DE^2867 
(Final  Decision  issued  August  20, 1979); 
Vaughn  Oil  Company,  Case  No.  DEE- 
2358  (Final  Decision  issued  October  18, 
1979);  Royal  Oil  Company,  Case  No. 
DEE^096  (Final  Decision  issued 
November  2, 1979).  In  Mohave 
Petroleum  Company,  Case  No.  DEE- 
2743  (Proposed  Decision  issued 
November  30, 1979),  the  Office  of 
Hearings  and  Appeals  foimd  that  the 
increased  demand  enjoyed  by  the  firm 
during  the  latter  par'  of  1978  was 
attributable  to  a  temporary  shortfall  of 
unleaded  product  in  its  marketing  area 
during  that  time  period,  and  not  to  any 
significant  alteration  in  the  firm’s 
ongoing  business  practices.  As  a  result, 
the  conclusion  was  reached  that  an 
exception  increasing  the  firm’s 
allocation  for  the  base  period  months  in 
which  it  had  a  relatively  low  allocation 
was  not  justified.  In  accordance  with  the 
principles  discussed  above,  the  Office  of 
Hearings  and  Appeals  also  held  that 
Mohave’s  inabiliiy  to  expand  at 
anticipated  levels  did  not  justify  relief. 

In  another  case,  the  Office  of  Hearings 
and  Appeals  held  that  exception  relief 
would  not  be  granted  to  a  firm  which 
consistently  misrepresented  the  factual 
basis  underlying  its  requests  for 
administrative  relief.  Acomi 
Corporation,  Case  No.  DEE-2465  (Final 
Decision  issued  October  31, 1979). 

Acomi  is  a  jobber  that  operates  in  the 
Greater  Boston  metropolitan  area. 
Immediately  after  the  ERA  issued  the 
Activation  Order  which  updated  the 
base  period  for  the  months  of  March, 
April,  and  May,  Acomi  filed  an 
Application  for  Temporary  Stay 
requesting  that  the  DOE  order  a  firm 
other  than  its  base  period  supplier, 
Belcher  New  England,  to  supply  Acomi 
with  gasoline.  Acomi  argued  that 


Belcher’s  high  price  and  low  allocation 
fraction  prevented  it  fit)m  obtaining 
adequate  volumes  of  competitively 
priced  gasoline.  A  hearing  was  held  in 
connection  with  the  Acomi  temporary 
stay  request  on  March  6, 1979,  and  relief 
was  granted  to  the  firm  at  the 
conclusion  of  that  hearing.  Acomi 
Petroleum,  3  DOE  Par.  82,027  (1979).  A 
stay  issued  to  Acomi  on  April  4, 1979 
extended  further  relief  to  the  firm.  As  a 
result  of  these  two  Decisions,  Acomi 
obtained  a  total  of  1,429,353  gallons  of 
motor  gasoline  from  competitively 
priced  suppliers  during  the  March-May 
1979  period. 

In  connection  with  the  Acomi 
exception  proceeding  which  was  still 
pending,  the  Office  of  Hearings  and 
Appeals  requested  additional 
information  from  the  firm  on  several 
occasions.  The  information  obtained 
demonstrated  that  Acomi  had  made  a 
number  of  serious  factual 
misrepresentations  in  the  petitions  it 
filed  with  the  Office  of  Hearings  and 
Appeals.  ’The  record  also  indicated  that 
Acomi  sold  as  surplus  product  a 
significant  quantity  of  the  gasoline 
which  it  obtained  pursuant  to  Orders 
issued  by  the  Office  of  Hearings  and 
Appeals.  In  addition,  the  record 
indicated  that,  despite  the  relief  it  had 
received,  Acomi  failed  to  supply  any 
gasoline  to  at  least  29  base  period 
purchasers  and  new  accounts  during 
either  April  or  May  1979. 

The  Office  of  Hearings  and  Appeals 
stated  in  the  Acomi  case  that  the 
posture  before  the  tribunal  of  an 
applicant  seeking  equitable  relief  is  a 
very  important  consideration  in  the  case 
under  consideration.  Referring  to 
several  Decisions  of  the  United  States 
Supreme  Court,  the  Office  of  Hearings 
and  Appeals  found  that  equitable  relief 
could  and  should  be  withheld  from  a 
firm  whose  conduct  in  relation  to  the 
subject  matter  of  the  proceeding  could 
be  said  to  have  transgressed  equitable 
standards  of  conduct.  In  view  of  the 
consistent  serious  misrepresentations 
made  by  Acomi  and  the  conduct  of  the 
firm  after  it  received  equitable  relief,  the 
Office  of  Hearings  and  Appeals 
concluded  that  the  Acomi  exception 
request  should  be  denied  in  full  and  that 
Acomi  should  return  the  motor  gasoline 
it  received  to  the  new  suppliers  assigned 
as  a  result  of  the  March  6  and  April  4 
Decisions. 

III.  Class  Proceedings 

The  base  period  change  implemented 
on  March  1, 1979  affected  every  firm  in 
the  petroleum  industry  which  is  engaged 
in  the  sale  of  motor  gasoline.  In  many 
instances,  a  large  number  of  similarly 
situated  firms  found  that  they  were 
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adversely  affected  in  similar  ways  by 
the  change  in  the  base  period.  As  a 
result,  a  number  of  proceedings  were 
initiated  In  which  relief  was  sought  on  a 
class  basis  on  behalf  of  a  large  number 
of  applicants.  Section  A  below  discusses 
the  criteria  which  the  Office  of  Hearings 
and  Appeals  has  generally  applied  to 
class  exception  proceedings.  Section  B 
discusses  a  number  of  specific  class 
proceedings  initiated  after  March  1, 1979 
in  which  exception  relief  from  the 
gasoline  allocation  regulations  was 
granted.  . 

(A)  Class  Exception  Criteria 

The  Office  of  Hearings  and  Appeals 
and  its  predecessor,  the  Federal  Energy 
Administration  Office  of  Exceptions  and 
Appeals,  have  considered  many 
requests  for  class  exception  relief.  See 
Retroactive  Application  of  the  Separate 
Inventories  Ajnendment,  4  FEA  Par. 
83,099  (1976);  National  LP-Gas 
Association,  3  FEA  Par.  83,047  (1975); 
Class  Exception — Retroactive 
Application  of  Subpart  K.  2  FEA  Par. 
64,901  (1975);  County  of  San  Diego,  1 
FEA  Par.  20,667  (1974).  In  considering 
class  exception  cases,  the  OfHce  of 
Hearings  and  Appeals  has  referred  to 
Rule  No.  23  of  the  Federal  Rules  of  Civil 
Procedure  for  guidance  as  to  the 
standards,  which  might  be  used  in 
administrative  class  action  proceedings. 
Under  Rule  No.  23(a).  a  class  action  may 
be  maintained: 

only  if  (1)  the  class  is  so  numerous  that 
joinder  of  all  members  is  impracticable;  (2) 
there  are  questions  of  law  or  fact  common  to 
the  class;  (3)  the  claims  or  defenses  of  the 
representative  parties  are  typical  of  the 
claims  or  defenses  of  the  class;  and  (4)  the 
representative  parties  will  fairly  and 
adequately  protect  the  interests  of  the  class. 

Exception  relief  on  a  class  basis  will 
generally  not  be  granted  unless  each  of 
these  criteria  have  been  satisfied. 

(B)  Application  of  These  Criteria 

(i)  Class  Proceedings  Initiated  by 
Refiners:  The  base  period  was  initially 
updated  effective  March  1, 1979  by  the 
provisions  of  the  Activation  Order 
issued  on  February  22, 1979.  The 
Activation  Order,  imtil  it  was  amended 
on  May  1, 1979,  did  not  include  any 
provision  for  an  increased  allocation  to 
reflect  growth  which  had  occurred  since 
the  new  base  period.  A  substantial 
percentage  of  the  exception  applications 
filed  with  the  Office  of  Hearings  and 
Appeals  during  March  and  April  were 
submitted  by  individual  retail  outlets 
which  had  experienced  significant 
growth  since  the  new  base  period. 

Several  refiners  elected  to  file  exception 
applications  seeking  relief  on  behalf  of 
particular  classes  of  their  branded 


retailers  who  had  experienced 
significant  growth  and  who  were 
adversely  affected  by  the  new  base 
period  regulations,  liiese  class 
exception  requests  pertained  to  the 
March-May  period,  the  only  months  for 
which  the  Activation  Order  initially 
applied.  For  example,  the  Amoco  Oil 
Company  (Amoco)  filed  such  an 
Application  on  behalf  of  approximately 
500  branded  Amoco  dealers  on  March 
23, 1979,  while  Chevron  U.S.A.  Inc. 
(Chevron)  filed  an  application  of  this 
nature  on  behalf  of  approximately  450 
Chevron  customers  on  April  2, 1979. 

Final  Decisions  were  issued  with  respect 
to  these  class  exception  requests  on 
June  22, 1979.  Amoco  Oil  Company, 

Case  No.  DEE-2257  (Final  Decision 
issued  June  22, 1979);  Chevron  U.S.A, 
Inc.,  Case  No.  DEE-3153  (Final  Decision 
issued  June  22, 1979).  The  Shell  Oil 
Company  also  filed  a  class  exception 
application  of  this  natme  (Case  No. 
DEE-2894)  on  March  23, 1979. 

In  the  Amoco  case,  Amoco  argued 
that  the  following  three  classes  of 
Amoco  dealers  would  experience 
serious  hardships  during  the  Majch- 
May  period  unless  exception  relief  were 
approved; 

(i)  retail  gasoline  dealers  who  had  made 
capital  investments  of  $10,000  or  more  in  their 
marketing  facilities  during  1978  and  who 
would  not  realize  the  benefit  of  such 
investments  if  restricted  to  the  volumes  of 
gasoline  purchased  during  the  new  base 
period  (Class  1); 

(ii)  retail  gasoline  dealers  whose  average 
monthly  purchase  voliunes  during  the 
October  1978-January  1979  period 
represented  a  35  percent  increase  over 
average  monthly  purchase  volumes  during 
the  March-May  1978  period,  an  increase 
which  was  attributable  to  substantial 
changes  in  the  station's  mode  of  operation  or 
in  the  area  demand  pattern  (Class  2);  and 

(iii)  retail  gasoline  dealers  not  included  in 
Classes  (1)  or  (2)  above  whose  average 
monthly  purchase  volumes  during  the 
October  1978-January  1979  period 
represented  a  35  percent  increase  over 
average  monthly  purchase  volumes  diuring 
the  March-May  1978  period  and  who  would 
be  unable  to  recover  their  operating  expenses 
under  normal  operating  practices  without  an 
increased  allocation  (Class  3). 

The  Office  of  Hearings  and  Appeals 
concluded  that  Amoco  had  satisfied  all 
of  the  criteria  applicable  to  class 
exception  proceedings  that  were 
described  in  Section  (A)  above.  With 
regard  to  the  first  criterion  (joinder),  the 
Office  of  Hearings  and  Appeals  found 
that  the  large  number  of  firms  involved 
(508  branded  dealers)  made  joinder 
impracticable.  With  regard  to  the 
second  criterion  (common  questions  of 
fact  or  law),  the  Office  of  Hearings  and 
Appeals  observed  that  Amoco  had 


provided  extensive  data  and 
documentation  which  indicated  that 
dealers  within  each  of  the  three  classes 
identified  by  Amoco  would  incur  serious 
financial  injuries  unless  Amoco  were 
permitted  to  supply  them  with  volumes 
of  gasoline  in  excess  of  those  which 
they  purchased  during  the  new  base 
period.  As  a  result,  the  conclusion  was 
reached  that  questions  of  fact  or  law 
common  to  the  classes  of  branded 
dealers  involved  did  exist.  With  regard 
to  the  third  criterion  (claims  of 
representative  parties),  the  Office  of 
Hearings  and  Appeals  found  that,  for 
each  class  of  firms  identified  by  Amoco, 
each  firm  within  that  class  was  placed 
in  a  similar  situation  and  had  made  a 
similar  claim.  With  regard  to  the  fourth 
criterion  (adequate  representation),  the 
Office  of  Hearings  and  Appeals  held 
that  Amoco  would  fairly  and  adequately 
protect  the  interests  of  the  classes.  In 
this  regard,  the  Office  of  Hearings  and 
Appeals  observed  that  Amoco  had 
demonstrated  diligence  in  filing  well- 
supported  submissions  and  in  pursuing 
the  interests  of  the  classes. 

After  the  conclusion  was  reached  that 
Amoco  had  satisfied  the  criteria 
applicable  to  class  proceedings,  the 
Office  of  Hearings  and  Appeals 
evaluated  whether  exception  relief 
should  be  approved.  After  examining 
the  data  submitted  by  Amoco,  the 
affidavits  submitted  by  a  large  number 
of  Amoco  dealers,  and  the  precedents 
already  established,  the  Office  of 
Hearings  and  Appeals  concluded  that 
exception  relief  was  appropriate.  This 
conclusion  was  largely  based  upon  the 
finding  that  the  Amoco  dealers 
identified  in  Classes  (1)  and  (2)  above, 
respectively,  satisfied  the  standards  set 
forth  in  Leo  Anger,  Inc.,  supra,  and 
Duncan  Oil  Company,  Case  No.  DEE- 
2259  (Final  Decision  issued  June  20, 

1979).  The  findings  reached  and  the 
criteria  established  in  the  Duncan  case 
were  described  in^considerable  detail  in 
Part  One  of  these  Guidelines,  issued  on 
July  3, 1979.  The  conclusion  was  also 
reached  in  the  Amoco  case  that 
exception  relief  was  warranted  for  those 
firms  included  in  Class  (3)  above.  The 
Office  of  Hearings  and  Appeals 
observed  in  this  regard  that  it  had 
previously  held  that  exception  relief  was 
appropriate  where  a  convincing  showing 
was  made  that  the  DOE  regulatory 
program  had  undermined  a  firm’s 
competitive  position  to  such  an  extent 
that  it  was  experiencing  a  serious 
financial  hardship.  See  Commonwealth 
Oil  Refining  Co.,  Inc.,  3  FEA  Par.  83,178 
(1976);  New  England  Petroleum 
Corporation,  2  FEA  Par.  83,136  (1975).  A 
Proposed  Decision  and  an  Interim  Order 
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containing  these  conclusions  were 
issued  on  April  16, 1979. 

The  Chevron  case  was  similar  to  the 
Amoco  case  in  many  respects.  Chevron 
requested  exception  relief  on  behalf  of 
the  following  Chevron  motor  gasoline 
customers: 

(i)  Branded  retail  outlets  which  underwent 
changes  in  their  methods  of  operation  as  a 
result  of  signihcant  investments  made  diuing 
or  since  the  new  base  period  and  which  were 
experiencing  economic  difflculties  as  a  result 
of  their  inability  to  obtain  sufficient 
quantities  of  gasoline  (Class  1); 

(ii)  Branded  retail  outlets  which  were 
initially  established  during  the  new  base 
period  and  which  did  not  attain  expected 
sales  volumes  during  the  new  base  period 
(Class  2); 

(iii)  Branded  retail  outlets  which  were 
closed  during  all  or  part  of  the  new  base 
period  and  which  had  been  reopened  or 
would  be  reopened,  with  no  significant 
investment  (Class  3);  and 

(iv)  Unbranded  retail  stations,  unbranded 
jobbers,  and  wholesale  purchaser-consumers 
which  were  purchasing  gasoline  from 
Chevron  on  March  1, 1979,  but  which  had  a 
different  supplier  during  March,  April,  or  May 
1978  (Class  4). 

As  in  the  Amoco  case,  the  Office  of 
Hearings  and  Appeals  concluded  in  the 
Chevron  case  that  all  of  the  criteria 
applicable  to  class  exception 
proceedings  had  been  satisfied.  With 
respect  to  the  first  criterion  (joinder),  the 
Office  of  Hearings  and  Appeals 
observed  that  Chevron  had  requested 
relief  on  behalf  of  268  branded  dealers 
and  184  other  purchasers  of  gasoline. 

The  conclusion  was  reached  that  the 
large  number  of  individual  firms 
involved  made  joinder  impracticable. 
With  regard  to  the  second  criterion 
(common  questions  of  fact  or  law),  the 
Office  of  Hearings  and  Appeals  found 
that  the  manner  in  which  the  Activation 
Order  affected  the  firms  included  in 
each  of  the  four  classes  identified  by 
Chevron  appeared  to  be  a  function  of 
the  factual  characteristics  used  to  define 
the  class.  As  a  result,  the  conclusion 
was  reached  that  questions  of  fact  or 
law  conunon  to  the  classes  involved  did 
exist.  With  regard  to  the  third  criterion 
(claims  of  representative  parties),  the 
Office  of  Hearings  and  Appeals  found 
that,  for  each  of  the  four  classes 
identified  by  Chevron,  each  firm  within 
the  class  had  advanced  a  similar  claim. 
Finally,  the  Office  of  Hearings  and 
Appeals  concluded  that  Chevron  had 
satisfied  the  fourth  criterion  applicable 
to  class  proceedings  (adequate 
representation).  The  data  ancf  testimony 
presented  at  a  hearing  held  in 
connection  with  the  Chevron 
application,  as  well  as  Chevron’s 
diligence  in  pursuing  class  relief, 
demonstrated  that  Chevron  would  fairly 


and  adequately  protect  the  interests  of 
the  classes. 

The  relief  granted  to  the  Chevron 
dealers  included  in  Classes  (1)  and  (2) 
above  was  similar  in  many  respects  to  ' 
the  relief  granted  in  the  Amoco  case  to 
the  branded  dealers  included  in 
Amoco’s  Classes  (1)  and  (2).  Relief  was 
generally  extended  to  the  firms  in 
Chevron’s  Classes  (1)  and  (2)  in 
accordance  with  the  principles 
enunciated  in  the  Anger  and  Duncan 
cases,  respectively.  'Hie  Office  of 
Hearings  and' Appeals  also  found  that 
the  dealers  included  in  Chevron’s  Class 
(3)  were  entitled  to  exception  relief 
under  the  Duncan  standards. 

Class  (4)  identified  by  Chevron  was 
comprised  of  unbranded  customers  who 
began  purchasing  gasoline  from  Chevron 
after  May  1978.  Many  of  these  firms 
argued  that  their  actual  base  period 
suppliers  had  established  relatively  low 
allocation  fractions  and  that  they  would 
experience  economic  hardships  unless 
they  were  able  to  obtain  product  from 
Chevron.  The  Office  of  Hearings  and 
Appeals  observed  in  the  Chevron  case 
that  it  had  generally  held  that  a  firm 
which  cannot  procure  a  substantial 
portion  of  its  base  period  volinne  from 
its  base  period  suppliers  and  which 
believes  that  it  cannot  sustain  its 
ongoing  operations  without  additional 
gasoline  supplies  should  file  an 
Application  for  Assignment  with  the 
appropriate  ERA  Regional  Office. 
However,  the  conclusion  was  reached  in 
the  Chevron  case  that  exception  relief 
should  be  approved  for  certain  members 
of  Chevron’s  Class  (4).  The  relief  was 
limited  to  those  firms  that:  (i)  pmchased 
an  average  of  90  percent  or  more  of  their 
gasoline  requirements  from  Chevron 
during  January  and  February  of  1979;  (ii) 
purchased  75  percent  or  more  of  their 
gasoline  requirements  from  Chevron 
during  the  October-December  1978 
period;  and  (iii)  possessed  base  period 
suppliers  other  tiian  Chevron  that  would 
have  average  allocation  fractions  of  75 
percent  or  less  during  the  March-May 
1979  period. 

(ii)  Class  Proceedings  Initiated  by  the 
Office  of  Hearings  and  Appeals: 
Subsequent  to  the  implementation  of  the 
new  base  period  on  March  1, 1979,  a 
large  number  of  retail  outlets  sought  and 
received  similar  exception  relief  from 
the  Office  of  Hearings  and  Appeals.  On 
its  own  motion.  The  Office  of  Hearings 
and  Appeals  initiated  class  proceedings 
on  several  occasions  in  an  effort  to 
streamline  the  administrative  process,  to 
reduce  the  burdens  which  many  firms 
would  otherwise  incur  in  their  efforts  to 
obtain  exception  relief,  and  to  insure 
that  firms  desiring  exception  relief 


would  receive  that  relief  in  a  timely 
fashion. 

A  class  proceeding  of  this  nature  was 
initiated  by  the  Office  of  Hearings  and 
Appeals  during  the  month  of  April  1979. 
Class  Exception  Proceeding  Adjusting 
April  1979  Base  Period  Volumes  of 
Motor  Gasoline  for  Retail  Sales  Outlets 
and  Wholesale  Purchaset^Consumers, 
Case  No.  DEE-3726  (Final  Decision 
issued  June  22, 1979).  On  April  17, 1979, 
the  ERA  issued  a  Notice  stating  its 
intention  to  promulgate  certain  rules 
pertaining  to  the  allocation  of  gasoline. 
44  Fed.  Reg.  23537  (April  20, 1979). 
Among  other  things,  ffie  ERA  indicated 
that  it  intended  to  adopt  a  growth 
adjustment  provision  to  the  allocation 
rules  with  a  growth  threshold  of  10 
percent,  beginning  in  the  month  of  May 
1979.  The  ERA  also  indicated  that  a 
similar  growth  adjustment  would  be 
adopted  for  the  month  of  April  1979, 
with  a  growth  threshold  of  35  percent. 

On  April  19, 1979,  the  Office  of 
Hearings  and  Appeals  issued  a 
Proposed  Decision  and  Order  which 
concluded  that  serious  hardships,  gross 
ineqmties,  and  unfair  distribution  of 
burdens  would  result  unless  the  growth 
adjustment  contemplated  for  April  1979 
were  implemented  immediately.  The 
Proposed  Decision  also  concluded  that 
an  exception  should  be  granted  to  the 
class  that  would  be  benefited  if  the  ERA 
rule  were  ultimately  adopted.  An 
Interim  Order  which  implemented  the 
relief  set  forth  in  the  Proposed  Decision 
on  an  immediate  basis  was  also  issued 
on  April  19, 1979. 

The  Office  of  Hearings  and  Appeals 
based  its  conclusion  that  a  class 
exception  was  justified  primarily  on  the 
experience  it  had  acquired  in 
considering  the  numerous  petitions  filed 
with  it  by  retail  outlets  requesting 
exceptions  from  the  gasoline  allocation 
regulations.  In  this  regard,  the  Office  of 
Hearings  and  Appeals  discussed  the 
Amoco  class  proceeding,  as  well  as  the 
precedents  established  in  the  Duncan 
and  Anger  cases.  The  conclusion  was 
reached  that  those  retail  outlets  and 
wholesale  purchaser-consumers  that 
had  experienced  substantial  growth 
since  the  new  base  period  and  that 
qualified  for  an  increased  allocation 
during  April  under  the  ERA  proposal 
would  in  all  likelihood  qualify  for  relief 
on  an  individual  basis  under  standards 
such  as  those  established  in  the  Anger, 
Duncan,  and  Amoco  cases.  However, 
the  Office  of  Hearings  and  Appeals 
noted  that,  in  view  of  its  limited 
resources,  it  would  be  imable  to  issue 
Decisions  to  all  of  the  firms  which 
qualified  for  relief  before  the  end  of 
April.  As  a  result,  the  Office  of  Hearings 
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and  Appeals  concluded  that  exception 
relief  on  a  class  basis  was  justified. 

In  considering  the  class  exception 
criteria,  the  Office  of  Hearings  and 
Appeals  first  found  that  the  vast 
majority  of  firms  involved  clearly  made 
joinder  impracticable.  The  Office  of 
Hearings  and  Appeals  also  found  that 
the  record  in  dozens  of  cases  that  had 
already  been  decided  indicated  that 
firms  which  had  experienced  substantial 
growth  of  the  type  which  characterized 
the  class  involved  would  experience  the 
same  basic  type  of  adverse  impact  as  a 
result  of  the  Activation  Order  in  the 
absence  of  an  exception.  As  a  result,  the 
Office  of  Hearings  and  Appeals 
concluded  that  the  basic  factual  pattern 
as  well  as  the  adverse  impact  involved 
were  common  to  the  members  of  the 
class  affected  by  the  proceeding. 
Moreover,  the  finding  was  made  that,  in 
view  of  the  record  already  established 
in  cases  decided  by  the  Office  of 
Hearings  and  Appeals,  it  was  likely  that 
firms  which  had  experienced 
considerable  growth  subsequent  to  the 
base  period  would  also  satisfy  the  other 
specific  standards  which  had  been 
articulated  in  other  Decisions  as  the 
basis  for  the  approval  of  an  exception. 
Under  the  circumstances,  the  conclusion 
was  reached  that  there  were  questions 
of  law  and  fact  common  to  the  class 
(criterion  two)  and  that  the  relief 
involved  was  also  applicable  to  the 
entire  class. 

In  another  class  proceeding  involving 
a  large  number  of  retail  outlets,  the 
Office  of  Hearings  and  Appeals 
considered  in  detail  how  all  four  class 
exception  criteria  would  be  satisfied  in 
a  proceeding  initiated  by  the  Office  of 
Hearings  and  Appeals.  Class  Exception 
Proceeding  Concerning  Extension  of 
Relief  Previously  Granted  in  Certain 
Motor  Gasoline  Allocation  Cases,  Case 
No.  DEE-6525  (Final  Decision  issued 
June  18, 1979).  In  this  class  proceeding, 
exception  relief  previously  granted  to  98 
firms  under  the  Anger  and  Tidwell 
(James  Tidwell  Chevron,  Case  No.  DEE- 
2398  (Final  Decision  issued  June  8, 1979)) 
criteria  during  the  March-May  1979 
period  was  extended  through  September 
1979.  The  Office  of  Hearings  and 
Appeals  held  that  the  findings  reached 
in  the  various  Decisions  issued  to  these 
98  firms  during  the  March-May  period 
also  applied  to  the  June-September 
period  and  that  continued  exception 
relief  was  therefore  justified. 

In  concluding  that  an  exception 
should  be  approved  on  a  class  basis,  the 
Office  of  Hearings  and  Appeals  first 
determined  that,  in  view  of  the  practical 
difficulty  of  issuing  prompt 
determinations  in  all  cases  involving 


serious  financial  injuries,  the  large 
number  of  firms  involved  made  joinder 
impracticable.  With  regard  to  the 
second  criterion  for  class  relief  (common 
questions  of  fact  or  law),  the  Office  of 
Hearings  and  Appeals  observed  that  the 
Decisions  granting  initial  exception 
relief  to  the  98  firms  involved  were 
decided  by  reference  to  the  same  legal 
principles.  As  a  result,  the  conclusion 
was  reached  that  there  was  a  question 
of  law  common  to  each  of  the  members 
of  the  Anger  and  Tidwell  classes.  With 
regard  to  the  third  criterion  (claims  of 
representative  parties),  the  Office  of 
Hearings  and  Appeals  found  that  the 
only  claims  or  defenses  relevant  to  the 
class  proceeding  were  (i)  claims  or 
defenses  already  presented  in  prior 
proceedings,  and  (ii)  claims  or  defenses 
resulting  ^m  changed  circumstances 
affecting  the  additional  period  with 
respect  to  which  relief  was  being 
considered  but  not  affecting  the  prior 
periods  in  which  it  was  granted.  In  view 
of  its  determination  that  the  Decision 
should  include  a  means  of  discovering 
such  changed  circumstances  and  of 
terminating  relief  when  necessary,  the 
Office  of  Hearings  and  Appeals 
concluded  that  each  of  the  members  of 
the  Anger  and  Tidwell  classes  did 
possess  common  claims  typical  of  the 
class.  With  respect  to  the  fourth 
criterion  (adequate  representation),  the 
Office  of  Hearings  and  Appeals  noted 
that  each  party  had  been  given  an 
opportunity  to  present  relevant 
arguments  in  cases  which  were 
individually  decided.  As  a  result,  the 
finding  was  made  a  fortiori  that  the 
class  was  fairly  and  adequately 
represented. 

(iii)  Class  Proceedings  Initiated  by 
Jobber  Associations:  The  Office  of 
Hearings  and  Appeals  has  also 
considered  several  class  exception 
proceedings  initiated  by  jobber 
associations.  Stechschulte  Gas  &  Oil 
Company,  Case  No.  DEE-3621  (Final 
Decision  issued  July  25, 1979);  Fina 
Jobbers  Association,  Inc.,  Case  No. 
DST-5568  (Temporary  Stay  Decision 
issued  June  19, 1979);  Case  No.  DEL- 
5568  (Temporary  Exception  Decision 
issued  August  29, 1979);  Case  No.  DEE- 
5568  (Proposed  Decision  issued  January 
11, 1980). 

The  Stechschulte  case  involved  a  firm 
which  filed  an  Application  for  Exception 
on  behalf  of  itself  and  all  branded 
jobbers  of  the  Union  Oil  Co.  of 
California  located  east  of  the  Rocky 
Moimtains.  The  exception  request  was 
based  upon  the  financial  difficulties 
which  the  jobbers  maintained  they  were 
experiencing  as  a  result  of  the 
implementation  of  the  new  base  period. 


The  jobbers  observed  that  Union  did  not 
sell  regular  motor  gasoline  through  its 
branded  retail  outlets  in  its  Eastern 
Region  during  the  period  from  mid-1974 
through  mid-1978.  As  a  result,  the  Union 
jobbers  argued  that  the  use  of  a  portion 
of  this  period  as  the  base  period  for 
gasoline  allocation  resulted  in  hardships 
and  inequities.  The  Office  of  Hearings 
and  Appeals  agreed  with  this  argument, 
and  relief  was  granted  to  the  Union 
jobbers  for  the  March-May  period. 

In  the  Fina  Jobbers  case,  the 
applicants  argued  that  they  were 
experiencing  serious  hardships  and 
gross  inequities  as  a  result  of  the 
relatively  low  allocation  fraction 
established  by  American  Petrofina,  Inc. 
(Fina),  their  primary  supplier.  The  Fina 
jobbers  requested  that  an  exception  be 
approved  which  would  transfer  enough 
gasoline  to  Fina  to  allow  the  firm  to 
establish  an  allocation  fraction  of  at 
least  75  percent.  Although  the  temporary 
stay  requested  by  the  Fina  jobbers  was 
denied  in  the  June  19, 1979  Decision,  the 
Motion  for  Class  Certification  was 
approved.  Exception  relief  was 
approved  in  a  temporary  exception 
granted  to  Fina  Jobbers  on  August  29, 
1979  and  in  the  Proposed  Decision 
issued  to  Fina  Jobbers  on  January  11, 
1980. 

The  evaluations  of  the  Motions  for 
Class  Certification  filed  by  Stechschulte 
and  Fina  Jobbers  were  similar  in  many 
respects.  In  both  cases,  the  Office  of 
Hearings  and  Appeals  concluded  that 
the  large  number  of  firms  involved  made 
joinder  impracticable.  The  Stechschulte 
case  involved  543  branded  Union 
jobbers,  while  the  Fina  Jobbers  case 
involved  482  branded  Fina  jobbers.  The 
Office  of  Hearings  and  Appeals  also 
found  in  each  case  that  the  branded 
jobber  status  of  the  firms  involved 
indicated  that  common  questions  of  fact 
and  law  existed.  In  the  Stechschulte 
case,  the  Office  of  Hearings  and 
Appeals  noted  that  all  branded  Union 
jobbers  in  Union’s  Eastern  Region  were 
apparently  adversely  affected  in  a 
similar  manner  by  the  implementation  of 
the  new  base  period  regulations.  In  the 
Fina  Jobbers  case,  the  Office  of 
Hearings  and  Appeals  found  that  all 
branded  Fina  jobbers  who  primarily 
relied  upon  Fina  for  gasoline  supplies 
were  significantly  and  adversely 
affected  by  the  low  allocation  fraction 
established  by  Fina.  As  a  result,  the 
class  was  limited  to  those  branded  Fina 
jobbers  that  obtained  at  least  75  percent 
of  their  gasoline  supplies  during  the  new 
base  period  from  Fina. 

With  regard  to  the  third  criterion 
applicable  to  class  exception 
proceedings  (claims  of  representative 
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parties),  the  Oftice  of  Hearings  and 
Appeals  found  in  the  Stechschulte  case 
that  the  situation  faced  by  Stechschulte 
as  a  typical  Union  jobber  was  similar  to 
the  situation  faced  by  all  other  Union 
jobbers  in  Union’s  Eastern  Region.  In  the 
Fina  Jobbers  case,  the  Office  of 
Hearings  and  Appeals  observed  that 
Fina  Jobbers  was  organized  for  the  very 
purpose  of  representing  the  interests  of 
the  branded  Fina  jobbers.  Consequently, 
pending  further  factual  development,  the 
Office  of  Hearings  and  Appeals  made 
the  tentative  finding  that  the  claims  of 
the  applicant  were  typical  of  those  of 
the  class.  With  respect  to  the  fourth 
criterion  applicable  to  class  proceedings 
(adequate  representation),  the  Office  of 
Hearings  and  Appeals  observed  in  both 
cases  that  the  attorneys  representing  the 
parties  involved  had  considerable 
experience  in  proceedings  before  the 
DOE.  In  fact,  in  the  Fina  Jobbers  case  it 
was  again  noted  that  the  organization 
had  been  formed  apparently  for  the 
express  purpose  of  representing  the 
interests  of  the  Fina  jobbers  in  the 
exception  proceeding. 

IV.  Gasohol  Cases 

The  Office  of  Hearings  and  Appeals 
has  issued  numerous  Decisions  and 
Orders  with  respect  to  requests  for 
increased  allocations  of  unleaded 
gasoline  for  the  purpose  of  blending 
gasohol.  “Gasohol”  is  a  trademark  held 
by  the  State  of  Nebraska  for  a  petroleum 
product  created  when  unleaded  gasoline 
and  ethyl  alcohol  are  blended  in  a  9  to  1 
ratio.  The  evidence  presented  to  the 
DOE  indicates  that  gasohol  may  be 
utilized  as  a  fuel  for  vehicles  with 
conventional  gasoline-powered  engines 
without  the  need  for  any  modification  to 
the  engines  of  the  vehicles.  See  Illinois 
Petroleum  Marketers  Association,  1 
DOE  Par.  82,028  (1978).  The  Office  of 
Hearings  and  Appeals  has  found  that 
the  manufacture  and  use  of  gasohol 
would  result  in  an  eventual  reduction  in 
the  demand  for  gasoline  and  that  the 
President  has  explicitly  encouraged  the 
development  of  gasohol  and  other 
alternative  energy  sources  in  order  to  ' 
reduce  the  nation’s  dependence  upon 
foreign  energy  supplies.  See  American 
Agri-Fuels  Corporation,  Case  No.  DEE- 
2179  (Final  Decision  issued  August  28, 
1979):  Fannon  Petroleum  Services,  Inc., 
Case  No.  DEE-3884  (Final  Decision 
issued  September  17, 1979).  As  the 
Office  of  Hearings  and  Appeals  has  held 
on  a  number  of  prior  occasions, 
exception  relief  on  gross  inequity 
grounds  is  appropriate  when  the 
application  of  a  regulatory  requirement 
to  a  particular  set  of  facts  frustrates  the 
attainment  of  a  statutory  or  regulatory 
objective.  Based  on  this  principle,  the 


Office  of  Hearings  and  Appeals  has 
granted  allocations  of  unleaded  gasoline 
for  the  purpose  of  blending  and 
marketing  gasohol  where  die  applicant 
convincingly  demonstrates  that:  (i)  a 
demand  for  gasohol  exists  in  its  market 
area;  (ii)  the  applicant  is  in  an 
advantageous  position  to  further  the 
production  and  use  of  gasohol;  (iii)  the 
applicant  has  made  a  substantial 
commitment  of  resources  towards 
gasohol  production  and  marketing;  and 
(iv)  the  DOE  regulations  substantially 
limit  the  volume  of  unleaded  gasoline 
available  to  the  applicant  for  blending 
into  gasohol  or  otherwise  significantly 
frustrate  the  applicanf  s  gasohol  project. 
See  American  Agri-Fuels  Corp.,  supra; 
Fannon  Petroleum  Services,  Inc.,  supra; 
compare  Tri-Cor  Petroleum,  Inc.,  Case 
No.  DEE-5457  (Proposed  Decision  issued 
November  2, 1979).  For  example,  in  the 
American  Agri-Fuels  case,  supra,  the 
applicant’s  firm  was  formed  for  the 
express  purpose  of  producing  and 
marketing  gasohol  beginning  in  May 
1979.  However,  since  the  firm  lacked  a 
base  period  supplier  of  gasoline  it  could 
not  obtain  an  assured  supply  of 
unleaded  gasoline  with  which  to  blend 
its  supply  of  alcohol.  Consequently,  the 
firm’s  efforts  to  market  gasohol  on  an 
efficient  and  economical  basis  were 
severely  frustrated.  The  Office  of 
Hearings  and  Appeals  therefore  granted 
the  applicant  an  allocation  of  unleaded 
gasoline  that  would  alleviate  this  gross 
inequity  and  enable  the  firm  to  operate 
its  new  gasohol  blending  facility 
effectively.  See  also  Casohol,  Inc.,  Case 
No.  DEE-7912  (Proposed  Decision  issued 
November  7, 1979). 

Similarly,  in  the  Fannon  Petroleum 
case,  supra,  the  applicant  had  been 
blending  and  marketing  gasohol  since 
May  1978.  However,  under  the  updated 
DOE  regulations  the  firm  was  required 
to  resell  virtually  all  of  the  unleaded 
gasoline  that  it  was  able  to  obtain  to 
satisfy  existing  supply  obligations. 

Since  it  was  unable  to  obtain  surplus 
unleaded  gasoline  at  reasonable  prices 
or  to  retain  for  gasohol  purposes  any  of 
the  unleaded  gasoline  it  was  entitled  to 
purchase  from  its  base  period  suppliers, 
Fannon  indicated  that  it  was  required  to 
restrict  its  gasohol  operations  precisely 
when  the  public  demand  was  very 
strong.  Based -upon  the  precedent 
established  in  American  Agri-Fuels,  the 
Office  of  Hearings  and  Appeals 
approved  an  exception  to  provide 
Fannon  with  sufficient  supplies  of 
unleaded  gasoline  to  maintain  its 
gasohol  program.  See  also  Oil  Products 
Company,  Inc.,  Case  No.  BEE-0258 
(Proposed  Decision  issued  December  17, 
1979);  Lawrence  &  Sons  Oil  Company, 


Inc.,  Case  No.  BEE-0237  (Proposed 
Decision  issued  December  13, 1979). 

It  should  be  emphasized  that  a  firm 
seeking  an  allocation  of  unleaded 
gasoline  for  gasohol  purposes  on  gross 
inequity  grounds  must  affirmatively 
demonstrate  the  degree  to  which  it  has 
already  committed  resources  to  gasohol 
production.  In  order  to  satisfy  this 
important  requirement,  the  applicant 
must  describe  in  detail  the  value  and 
nature  of  any  capital  investments  it  has 
made  for  gasohol-related  facilities  and 
equipment.  Furthermore,  the  applicant 
must  demonstrate  that  it  has  attempted 
to  blend  and  market  gasohol  making  use 
of  the  supply  of  unleaded  gasoline  the 
firm  is  already  entitled  to  piirchase 
pursuant  to  the  DOE  regulations.  For 
example,  in  Kirschner  Brothers  Oil 
Company,  Case  No.  DEE-7408  (Proposed 
Decision  issued  January  18, 1980),  the 
applicant  was  a  jobber  which  supplied 
approximately  90  retail  outlets,  16  of 
which  the  firm  operated  itself.  The  firm 
indicated  that  it  intended  to  lease 
certain  gasohol  blending  facilities  that 
were  currently  owned  and  operated  by 
the  Cities  Service  Company  as  part  of 
the  latter’s  own  gasohol  marketing 
project.  However,  the  applicant  had  not 
yet  signed  any  agreement  with  Cities 
Service,  nor  had  the  firm  made  any 
capital  investment  in  its  own  blending 
facilities.  In  addition,  the  majority  of  the 
gasoline  the  firm  was  entitled  to 
purchase  from  its  existing  base  period 
supplier  was  sold  through  Kirschner’s 
own  retail  outlets.  Nonetheless,  the  firm 
had  not  yet  attempted  to  blend  any  of  its 
assured  supply  of  unleaded  gasoline  into 
gasohol  for  sale  at  its  own  retail  outlets. 
Under  these  circumstances,  the  Office  of 
Hearings  and  Appeals  concluded  that 
the  applicant  had  failed  to  convincingly 
demonstrate  that  it  had  made  a 
sufficient  commitment  of  resources  to 
gasohol  production  or  that  the  DOE 
regulations  frustrated  the  firm’s  gasohol 
project.  Consequently,  the  Office  of 
Hearings  and  Appeals  determined  that 
the  application  should  be  denied. 

Because  the  approval  of  an  allocation 
of  unleaded  gasoline  for  gasohol 
generally  entails  the  diversion  of 
supplies  of  that  product  on  a  pro  rata 
basis  from  other  motor  gasoline 
purchasers,  the  Office  of  Hearings  and 
Appeals  has  carefully  scrutinized  the 
volumes  of  gasoline  requested  by 
applicants.  As  a  result,  the  Office  of 
Hearings  and  Appeals  will  generally 
limit  the  volume  of  unleaded  gasoline 
granted  to  a  successful  applicant  to  a 
level  which  corresponds  to  the  lesser  of 
the  firm’s  demonstrated  gasohol 
production  capacity  and  the 
demonstrated  market  demand  for  its 
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gasohol.  See  Lawrence  &  Sons  Oil 
Company,  supra;  Tyson  Oil  Company, 
supra;  Gasohol,  Inc.,  supra.  In  addition, 
to  the  extent  that  the  applicant  already 
has  an  assured  supply  of  unleaded 
gasoline  under  the  DOE  allocation 
regulations  which  is  available  for 
blending  into  gasohol,  the  volume  of 
relief  will  be  reduced  in  order  to  require 
it  to  use  a  reasonable  portion  of  its 
available  supplies  for  blending 
purposes.  See  Oil  Products  Co.,  Inc., 
supra;  Tri-Cor  Petroleum,  Inc.,  supra; 
Marshall  Oil  Company,  Inc.,  Case  No, 
DEE^-7869  (Proposed  Decision  issued 
November  23, 1979).  As  for  the  selection 
of  a  suitable  supplier  of  any  increased 
allocation  granted  to  a  successful 
applicant,  the  Office  of  Hearings  and 
Appeals  has  generally  directed  the 
appropriate  Regional  Office  of  the 
Economic  Regulatory  Administration  to 
review  the  supply  capabilities  of  the 
major  suppliers  in  the  applicant’s 
market  area  and  determine  the  extent  to 
which  those  suppliers  would  be 
adversely  affected  by  an  order  assigning 
them  to  supply  the  applicant  with  the 
increased  volume  of  unleaded  gasoline. 
Based  on  its  findings,  the  ERA  Regional 
Office  issues  assignment  orders  to  those 
suppliers  which  in  its  discretion  are 
most  appropriate.  See  Tri-Cor 
Petroleum.  Inc.,  supra;  Tyson  Oil 
Company,  supra.  However,  the  Office  of 
Hearings  and  Appeals  has  exercised  its 
discretion  to  directly  assign  suppliers  for 
the  relief  granted  in  the  exception 
proceeding  where:  (i)  the  volume  of 
exception  relief  is  relatively  low;  (ii)  the 
applicant  already  has  a  base  period 
supplier;  and  (iii)  the  administrative 
record  in  the  exception  proceeding 
clearly  indicates  that  the  base  period 
supplier  is  capable  of  furnishing  the 
relief  volume  and  will  not  incur  a 
signiHcant  adverse  impact  as  a  result  of 
the  increased  supply  obligation.  See  J. 

M.  Davis  Industries,  Inc.,  Case  No.  DEE- 
8081  (Proposed  Decision  issued  January 

7. 1980)  (95,000  gallons  per  month  relief); 
Tomahawk  Oil  Co..  Case  No.  BEE-0331 
(Proposed  Decision  issued  January  11, 
1980)  (10,000  gallons  per  month  relief); 
Musolino  and  Sons,  Inc.,  Case  No.  DEE- 
6199  (Proposed  Decision  issued  January 

4. 1980)  (33,000  gallons  per  month  relief). 
While  the  majority  of  the  gasohol 

exception  applications  have  related  to 
requests  for  relief  from  the  DOE 
allocation  regulations,  the  Office  of 
Hearings  and  Appeals  has  also  granted 
numerous  requests  for  relief  from  the 
regulations  which  govern  the  price 
which  may  be  charged  for  gasohol.  In 
particular,  several  refiners  filed 
applications  in  which  they  argued  that 
the  price  regulations  prevented  them 


from  recouping  the  full  cost  of  the 
alcohol  component  of  gasohol  in  the 
price  they  were  permitted  to  charge  for 
gasohol  itself.  Such  a  result,  the 
applicants  argued,  created  an  economic 
disincentive  to  their  respective  gasohol 
operations  and  thereby  frustrated  the 
national  objective  of  developing  gasohol 
as  an  alternative  energy  source.  See, 
e.g.,  Texaco,  Inc.,  Case  No.  DEL-7209 
(Temporary  Exception  Decision  issued 
September  14, 1979);  Amoco  Oil  Co..  3 
DOE  Par.  82,073  (1979);  Cities  Service 
Company,  Case  No.  DEL-8088 
(Temporary  Exception  Decision  issued 
September  28, 1979).  The  Office  of 
Hearings  and  Appeals  found  these 
circumstances  to  constitute  a  gross 
inequity  and  granted  the  individual 
applicants  relief  from  the  price 
regulations  that  were  specifically 
designed  to  eliminate  the  economic 
disincentive  which  existed  by  permitting 
the  firms  to  include  the  full  cost  of  the 
alcohol  in  their  maximum  allowable 
gasohol  prices.  To  the  extent  that  an 
applicant  at  any  level  of  the  chain  of 
distribution  can  convincingly 
demonstrate  that  the  price  regulations 
continue  to  create  a  prohibitive 
disincentive  towards  the  increased 
production  and  marketing  of  gasohol; 
the  Office  of  Hearings  and  Appeals  is 
prepared  to  consider  a  request  for 
exception  relief  which  will  eliminate 
that  disincentive. 

V.  Price  Relief  Cases 

As  noted  earlier,  on  July  15, 1979,  the 
ERA  amended  the  gasoline  price 
regulations  applicable  to  retail  outlets 
by  establishing  a  fixed  margin  ceiling  of 
15.4  cents  per  gallon.  During  the  month 
of  August  1979,  a  number  of  entities 
requested  immediate  temporary  stay  or 
stay  relief  from  the  provisions  of  the 
new  pricing  rule,  pending  final 
determinations  bn  subsequent 
Applications  for  Exception.  In  a  series  of 
Decisions  issued  with  respect  to  these 
requests  for  stay  relief,  the  Office  of 
Hearings  and  Appeals  discussed  the 
type  of  factors  which  would  be 
considered  in  connection  with  cases  of 
this  type.  State  of  Alaska,  Case  No. 
DES-7639  (Stay  Decision  issued  August 
8, 1979);  Southern  California  Service 
Station  Association,  Case  No.  DST-0071 
(Temporary  Stay  Decision  issued 
September  5, 1979);  Santa  Clara  County 
Service  Station  Dealers  Association, 

Case  No.  DST-0070  (Temporary  Stay 
Decision  issued  September  14, 1979); 
North  Tahoe-Truckee  Gasoline 
Retailers.  Case  Numbers  DST-0072  and 
DES-0282  (Stay  Decision  issued 
September  14, 1979). 

■rhe  Alaska  case  involved  a  request 
for  stay  relief  filed  by  the  Governor  of 


the  State  of  Alaska  on  behalf  of  every 
retailer  of  gasoline  within  the  State.  'The 
data  submitted  by  the  State 
demonstrated  that  a  significant  number 
of  gasoline  retailers  in  Alaska  are 
located  in  relatively  small,  isolated 
towns.  The  State  also  presented  data 
which  generally  indicated  that  retailers 
in  small  Alaskan  towns  would  not  be 
able  to  realize  a  profit  at  a  margin  of 
15.4  cents  per  gallon  and  would  instead 
be  required  to  sell  gasoline  at  a  loss. 

The  Office  of  Hearings  and  Appeals 
found  that,  under  these  circumstances,  it 
was  possible  that  many  retailers  would 
curtail  gasoline  resale  operations.  In 
order  to  avoid  the  significant, 
irreversible,  and  irreparable  injuries  that 
the  citizens  of  small  Alaskan 
communities  might  experience  if  such  a 
situation  were  to  develop,  the  Office  of 
Hearings  and  Appeals  concluded  that 
stay  relief  was  appropriate.  This  relief 
was  limited,  however,  to  retailers 
operating  in  relatively  small  towns  and 
possessing  an  average  monthly  base 
period  allocation  of  30,000  gallons  or 
less.  The  firms  which  met  these  criteria 
were  permitted  to  realise  margins  of  20.4 
cents  per  gallon,  pending  a 
determination  on  an  Application  for 
Exception  which  the  State  indicated  it 
intended  to  file. 

The  relief  approved  in  the  Alaska 
case  was  primarily  based  upon  two 
factors:  (i)  the  likelihood  that  small 
retailers  in  isolated  areas  of  Alaska 
would  be  unable  to  realize  a  profit  on 
the  sale  of  gasoline  at  a  margin  of  15.4 
cents  per  gallbn;  and  (ii)  the  serious 
adverse  impact  which  the  cessation  of 
operations  hy  these  service  stations 
would  have  upon  the  citizens  of  small 
Alaskan  communities.  However,  a  retail 
outlet  requesting  relief  does  not 
necessarily  need  to  demonstrate  that  it 
would  be  unable  to  operate  at  a  profit  at 
the  fixed  margin  ceiling  specified  by  the 
DOE  regulations.  For  example,  the  relief 
approved  in  the  North  Tahoe  case  was 
not  based  upon  a  showing  that  the  20 
retailers  involved  would  operate  at  a 
loss  at  a  margin  of  15.4  cents.  Instead, 
the  Office  of  Hearings  and  Appeals 
found  that  a  sufficient  showing  had  been 
made  in  the  stay  proceeding  that  the 
costs  of  operating  a  service  station  in 
the  Lake  Tahoe  area  were  in  fact 
significantly  higher  than  elsewhere  in 
the  United  States.  The  record  in  the 
North  Tahoe  case  indicated  that  labor 
rates,  utility  costs,  snow  removal 
charges,  and  costs  attributable  to 
product  shrinkage  in  the  Lake  Tahoe 
area  in  all  likelihood  were  higher  than 
similar  costs  experienced  by  retailers 
elsewhere  in  the  United  States.  The 
Office  of  Hearings  and  Appeals 
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concluded  that,  in  view  of  these  higher 
costs,  it  was  quite  likely  that  the 
retailers  involved  would  ultimately 
prevail  on  the  merits  of  their  exception 
request  Stay  relief  of  two  cents  per 
gallon  was  granted  to  most  of  the 
applicants  pending  the  submission  of 
further  data  in  the  exception  proceeding. 

In  the  Southern  California  and  Santa 
Clara  County  Decisions,  however,  the 
applicants  were  unable  to  sustain  the 
contention  that  service  station  operating 
costs  in  these  regions  were  significantly 
higher  than  elsewhere  in  the  United 
States.  In  the  Southern  California  case, 
for  example,  the  Office  of  Hearings  and 
Appeals  collected  data  which 
demonstrated  that,  contrary  to  the 
contentions  advanced  by  the  applicant, 
service  station  rental  and  labor  costs  in 
Southern  California  were  not  higher 
than  elsewhere  in  the  country.  The 
Office  of  Hearings  and  Appeals  also 
examined  data  prepared  by  the  Bureau 
of  Labor  Statistics  which  indicated  that 
the  cost  of  living  in  representative 
California  cities  was  not  appreciably 
higher  than  in  the  United  States  as  a 
whole.  In  contrast,  this  data  indicated 
that  the  cost  of  living  in  Anchorage, 
Alaska  was  41  percent  higher  than  the 
nationwide  average  cost  of  living  and 
the  highest  among  these  cities  surveyed. 
Since  the  records  in  the  Southern 
California  and  Santa  Clara  County 
cases  also  did  not  contain  any  evidence 
that  retail  outlets  in  these  areas  would 
be  unable  to  operate  profitably  at 
margins  of  15.4  cents,  these  stay 
requests  were  denied. 

The  Office  of  Hearings  and  Appeals  . 
has  also  considered  a  request  for  price 
relief  filed  by  a  jobber  association. 

Texas  Oil  Marketers  Association,  Case 
No.  BEL-0436  (Temporary  Exception 
Decision  issued  December  18, 1979).  The 
Texas  Oil  Marketers  Association 
(TOMA)  is  a  non-profit  organization 
formed  to  represent  the  interest  of 
branded  and  unbranded  distributors  of 
motor  gasoline  within  the  State  of 
Texas.  It  is  composed  of  more  than  900 
firms,  the  majority  of  which  own, 
supply,  and/or  operate  branded  and 
unbranded  service  stations  in  Texas.  In 
its  Application  for  Exception.  TOMA 
observed  that  resellers  and  reseller- 
retailers  of  motor  gasoline  had  not  been 
permitted  to  increase  prices  to  reflect 
increased  nonproduct  costs  since  1974. 

A  survey  of  TOMA  members  indicated 
that  nonproduct  costs  had  risen 
approximately  2.77  cents  per  gallon  sold 
since  April  of  1974.  TOMA  requested  an 
exception  and  a  temporary  exception 
which  would  permit  its  members  to 
recoup  these  costs. 


At  a  hearing  held  on  December  14, 
1979,  the  Office  of  Hearings  and 
Appeals  held  that  a  temporary 
exception  should  be  granted  to  certain  • 
members  of  the  class  represented  by 
TOMA.  The  record  indicated  that  many 
members  of  TOMA  were  experiencing 
serious  financial  difficulties  as  a  result 
of  their  inability  to  recover  increased 
nonproduct  costs.  The  Office  of 
Hearings  and  Appeals  also  found  that 
the  TOMA  request  was  supported  by 
the  impact  which  the  denial  of  relief 
would  have  upon  rural  areas  in  Texas  as 
well  as  upon  the  small  and  independent 
sector  of  the  gasoline  reselling  industry 
in  Texas.  On  the  basis  of  these  findings, 
the  Office  of  Hearings  and  Appeals 
concluded  that  those  members  of  the 
class  that  would  sustain  a  serious  and 
irreparable  injury  in  the  absence  of 
'  relief  should  be  permitted  to  raise  their 
gasoline  prices  to  reflect  increased 
nonproduct  costs  actually  incurred. 

Each  member  of  the  class  that  incurred 
a  net  loss  in  its  most  recently  completed 
fiscal  year  was  permitted  to  raise  its 
price  by  two  cents  per  gallon.  Relief  of 
one  and  one-half  cents  per  gallon  was 
granted  to  each  member  of  the  class 
whose  net  profit  in  its  most  recently 
completed  fiscal  year  was  (i)  less  than 
$25,000,  and  (ii)  less  than  its  net  profit  in 
its  1974  fiscal  year. 

Several  restrictions  were  placed  on 
the  relief  granted  to  certain  members  of 
TOMA.  First,  the  relief  must  be  cost- 
justified.  Second,  the  relief  does  not 
apply  to  sales  to  other  resellers  or 
reseller-retailers.  Third,  the  relief 
granted  is  to  be  reduced  by  the  amount 
of  any  relief  granted  subsequently  by 
any  ERA  amendment  of  the  underlying 
regulations.  The  interim  amendment  to 
the  regulations  promulgated  by  ERA 
effective  January  1, 1980,  which 
approved  a  one-cent  increase  in  the 
prices  of  some  resellers,  is  an  example 
of  the  type  of  relief  which  must  be 
deducted  from  that  given  by  the 
temporary  exception. 

VI.  The  District  of  Columbia  Case 

On  January  2, 1980,  the  Office  of 
Hearings  and  Appeals  issued  a 
Proposed  Decision  and  Order  with 
respect  to  an  Application  for  Exception 
filed  by  the  Government  of  the  District 
of  Columbia  on  July  18, 1979,  District  of 
Columbia,  Case  No.  DEE-8329 
(Proposed  Decision  issued  January  2, 

1980).  An  Interim  Order  was  also  issued 
on  the  same  date  making  the  proposed 
relief  effective  immediately,  pending  the 
issuance  of  a  final  Decision  and  Order 
with  respect  to  the  District’s 
Application.  The  District  of  Columbia 
case  discusses  the  standards  which  the 
Office  of  Hearings  and  Appeals  will 


apply  in  considering  exception  requests 
filed  by  municipalities  and  communities 
seeking  increased  gasoline  allocations 
for  every  retail  service  station  within  the 
area  involved. 

In  the  Proposed  Decision  issued  to  the 
District,  the  Office  of  Hearings  and 
Appeals  foimd  that  the  extensive  data  it 
had  collected  in  the  exception 
proceeding  demonstrated  that  the 
District  was  in  fact  disadvantaged  by 
the  operation  of  the  DOE  allocation 
regulations  during  June  and  July  of  1979. 
For  example,  the  record  indicated  that 
during  June  and  July  of  1979,  the  District 
received  88  and  83  percent  of  the 
volumes  of  gasoline  which  it  received 
during  June  and  July  of  1978, 
respectively.  In  contrast,  gasoline 
deliveries  to  the  entire  United  States 
during  these  months  amounted  to  95  and 
92  percent  of  1978  deliveries.  The  record 
also  indicated  that  during  these  months 
the  District  received  relatively  less 
gasoline  than  four  out  of  five  major 
cities  and  metropolitan  areas  for  which 
the  Office  of  Hearings  and  Appeals 
collected  extensive  supply  data.  The 
District  also  submitted  data  which 
demonstrated  that  the  economy  of  the 
city  of  Washington  was  seriously 
affected  by  the  gasoline  supply  shortage 
during  these  months.  After  reviewing  the 
data  submitted  to  it,  the  Office  of 
Hearings  and  Appeals  foimd  that  the 
significant  reduction  in  the  supply  of 
gasoline  to  the  District  during  June  and 
July  was  not  due  solely  to  the 
nationwide  reduction  in  gasoline 
supplies.  Instead,  the  finding  was  made 
that  the  major  suppliers  of  gasoline  to 
the  District  had  lower  allocation  and 
delivery  fractions  during  these  months 
than  the  major  suppliers  of  gasoline  to 
,  -other  areas  of  the  country.  The 
conclusion  was  also  reached  that  the 
DOE  allocation  regulations  restricted 
the  ability  of  gasoline  suppliers  to  shift 
product  in  order  to  meet  regional  supply 
shortages. 

On  the  basis  of  the  data  presented  to 
it,  the  Office  of  Hearings  and  Appeals 
tentatively  concluded  that  the  District 
would  have  qualified  for  exception  relief 
on  the  grounds  of  gross  inequity  and 
unfair  distribution  of  burdens  during  the 
months  of  June  and  July  if  the  District 
had  filed  its  exception  request  in  a 
timely  manner  and  if  the  data  had  been 
available  to  support  the  District’s 
contentions.  However,  by  the  time  data 
of  this  nature  was  collected,  the  naed  for 
an  exception  no  longer  existed.  In  its 
exception  application,  the  District 
requested  that  the  Office  of  Hearings 
and  Appeals  establish  a  “trigger 
mechanism’’  which  would  result  in  the 
immediate  implementation  of  exception 
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relief  as  soon  as  data  were  submitted 
which  demonstrated  that  the  necessary 
criteria  had  been  satisHed.  The  Office  of 
Hearing  and  Appeals  agreed  that  a 
trigger  mechanism  of  this  nature  should 
be  established.  Under  the  provisions  of 
the  January  2  Proposed  Order  and  the 
Interim  Order,  the  District  will  receive 
additional  gasoline  supplies  in  any  given 
month  if  the  following  criteria  are 
satisfied: 

(a) (i)  anticipated  gasoline  delivery 
data  indicates  that  the  District  will 
experience  a  reduction  in  gasoline 
supplies  during  the  month  in  question 
which  at  at  least  5  percent  more  than  the 
national  reduction  in  gasoline  supplies, 
when  compared  with  actual  volumes 
delivered  during  the  corresponding 
month  of  1978:  or 

(ii)  the  weighted  average  allocation 
fraction  of  the  suppliers  to  the  District  is 
at  least  3  percent  lower  than  the  average 
allocation  fraction  for  the  entire  United 
States  for  that  month.  ^ 

(b) (i)  at  least  50  percent  of  all  retail 
outlets  in  the  District  sold  gasoline  for 
5.5  hours  per  day  or  less  during  at  least 
75  percent  of  the  days  on  which  they 
were  open  that  are  included  in  a  recent 
sample  period  of  at  least  four  days;  and 

(ii)  at  least  50  percent  of  all  retail 
outlets  in  the  District  experienced  a 
signiHcant  gasoline  line  at  least  once 
during  75  percent  of  the  days  included  in 
a  recent  sample  period  of  at  least  four 
days.  For  the  purpose  of  this  criterion,  a 
significant  gasoline  line  shall  be  detined 
as  a  gasoline  line  in  which  at  least  eight 
vehicles  are  awaiting  service  for  each 
side  of  a  service  island  that  is  open  at 
the  retail  outlet  in  question. 

The  Proposed  Decision  contemplates 
that  a  Supplemental  Order  would  be 
issued  increasing  the  gasoline  allocation 
of  each  retail  outlet  within  the  District 
by  a  minimum  of  five  percent,  if  the 
District  submits  data  during  any  month 
which  indicates  that  these  criteria  have 
been  satisfied.  The  January  2  Proposed 
Decision  also  provides  that  another 
comparable  form  of  relief  might  be 
implemented.  In  order  to  qualify  for 
relief,  the  District  must  demonstrate  that 
it  has  made  a  concerted  effort  to 
alleviate  gasoline  supply  shortages  by 
distributing  all  set-aside  volumes  of 
gasoline  available  to  it  and  taking  other 
appropriate  actions.  In  addition,  the 
January  2  Proposed  Decision  provides 
that  the  Office  of  Hearings  and  Appeals 
may  hold  an  Application  filed  by  the 
District  in  abeyance  until  the  eleventh 
day  of  the  month  if  it  finds  that  doing  so 
would  enable  it  to  receive  additional 
data  which  would  substantially  enhance 
its  ability  to  evaluate  the  District’s 
request. 


The  Office  of  Hearings  and  Appeals 
also  indicated  in  the  District  case  that  a 
similar  analytical  framework  would  be 
applied  to  requests  for  similar  relief  filed 
by  other  cities  and  States.  However,  the 
relief  extended  to  the  District  was  based 
in  part  upon  data  which  demonstrated 
the  significant  adverse  economic  impact 
of  the  gasoline  shortage  on  the  economy 
of  the  city  of  Washington  during  June 
and  July  of  1979.  The  Office  of  Hearings 
and  Appeals  held  that  the  District  would 
not  have  to  make  this  showing  again  in 
another  shortage  situation.  Another 
community  requesting  similar  relief 
would  have  to  make  such  a  showing,  in 
addition  to  meeting  the  remaining 
criteria  set  forth  in  the  January  2 
Proposed  Decision.  Moreover,  another 
community  would  need  to  demonstrate 
that  it  could  not  obtain  additional 
volumes  of  gasoline  through  the  set- 
aside  mechanism  and  that  it  had  made  a 
concerted  effort  to  alleviate  gasoline 
supply  shortages  through  the  means 
available  to  it. 

VII.  Administrative  Procedures 
Applicable  to  Exception  Filings 

The  procedural  regulations  that  apply 
to  exception  proceedings  are  specified 
in  detail  in  10  CFR,  Part  205,  Subpart  D. 
As  a  general  matter,  an  exception 
application  filed  with  the  Office  of 
Hearings  and  Appeals  must  meet  the 
following  basic  procedural 
requirements: 

(i)  the  application  must  be  signed  by 
an  individual  authorized  to  represent  the 
firm  involved; 

(iij  the  petition  should  be  clearly 
labeled  as  an  Application  for  Exception, 
and  the  envelope  in  which  the  petition  is 
submitted  should  be  similarly  marked; 

(iii)  the  application  must  indicate 
'whether  the  firm  considers  any  of  the 
material  it  has  submitted  to  be 
confidential  (Section  A  below); 

(iv)  the  applicant  must  certify  that  a 
copy  of  the  application  has  been  served 
upon  potentially  aggrieved  parties 
(Section  B  below); 

(v)  the  application  should  contain  a 
full  statement  of  relevant  facts  and 
should  be  supported  by  the  data 
necessary  for  its  evaluation  by  the 
Office  of  Hearings  and  Appeals;  and 

(vi)  the  application  should  be  filed 
with  the  appropriate  Regional  Center  or 
National  Office  (Section  C  below). 

(A)  Confidentiality 

Under  the  provisions  of  Section 
205.9(f)  of  the  DOE  procedural 
regulations,  an  applicant  who  requests 
that  the  DOE  not  disclose  information 
which  is  considered  to  be  confidential 
and  exempt  by  law  from  public 
disclosure  must  file  two  additional 


copies  of  his  application  from  which  the 
allegedly  confidential  information  has 
been  deleted.  The  applicant  should  also 
specify  in  the  original  application  that 
the  document  contains  confidential 
information.  In  addition,  the  two 
additional  copies  of  the  application  from 
which  confidential  information  has  been 
deleted  should  be  clearly  marked  as 
public  disclosure  copies.  If  the  applicant 
does  not  consider  any  of  the  information 
which  he  submits  to  be  confidential,  he 
should  submit  one  extra  copy  of  his 
application  and  state  that  the 
submission  does  not  contain  any 
confidential  data.  In  either  case,  the 
Office  of  Hearings  and  Appeals  will 
make  available  appropriate  copies  of 
the  applicant’s  submission  for  public 
scrutiny  in  its  Public  Docket  Room  (B- 
120,  2000  M  Street,  N.W.,  Washington, 
D.C.)  between  the  hours  of  1:00  p.m.  and 
5:00  p.m.,  Monday  through  Friday. 

(B)  Notice  Requirements 

Under  the  provisions  of  §  205.53  of  the 
DOE  procedural  regulations,  a  firm 
requesting  exception  relief  from  the 
DOE  must  serve  a  non-confidential  copy 
of  its  Application  upon  each  person  who 
is  reasonably  ascertainable  as  a  person 
who  would  be  aggrieved  by  the  approval 
of  the  requested  exception  relief.  'The 
copy  of  the  application  sent  to  aggrieved 
parties  must  be  accompanied  by  a 
statement  that  any  party  may  submit 
comments  regarding  the  application  to 
the  appropriate  Office  within  ten  days. 
The  applicant  must  also  certify  to  the 
Office  of  Hearings  and  Appeals  that 
these  Notice  requirements  have  been 
satisfied. 

A  retail  outlet  or  a  jobber  requesting 
an  exception  from  the  motor  gasoline  - 
allocation  or  price  regulations  should 
serve  a  copy  of  its  application  upon  its 
base  period  supplier(s),  while  a  retail 
outlet  or  a  jobber  requesting  a  change  of 
supplier  should  serve  a  copy  of  its 
application  upon  the  specific  alternate 
supplier(s)  to  which  it  has  requested 
assignment.  A  retail  outlet  requesting  an 
increase  in  its  base  period  gasoline 
allocation  is  also  generally  required  to 
serve  a  copy  of  its  application  upon 
other  retail  outlets  located  in  its 
immediate  marketing  area,  since  those 
firms  might  be  adversely  affected  by  the 
approval  of  the  requested  exception. 
Similarly,  a  jobber  requesting  an 
increased  allocation  which  will  benefit 
specific  retail  outlets  is  generally 
required  to  serve  a  copy  of  its 
application  upon  the  retail  outlets  in  the 
immediate  marketing  area  of  those 
specific  outlets  which  would  benefit 
from  the  approval  of  exception  relief.  It 
should  be  emphasized  that  these  notice 
requirements  are  flexible  and  are  not 
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necessarily  intended  to  provide 
reasonable  notice  to  all  interested 
parties.  The  notice  requirements  in  any 
given  case  depend  upon  the  type  and 
size  of  the  exception  request  and  the 
nature  of  the  applicant’s  operations.  For 
example,  a  small  retail  outlet  in  a  major 
metropolitan  area  which  is  seeking  a 
relatively  minor  increase  in  its  monthly 
allocation  would  not  be  required  to 
notihy  every  retail  outlet  in  its 
marketing  area. 

(C)  Filing  Locations 

A  retail  outlet  or  a  jobber  requesting 
an  increase  in  its  base  period  allocation 
should  file  its  application  with  the 
appropriate  Regional  Center  of  the 
Office  of  Hearings  and  Appeals.  A  retail 
outlet  requesting  an  exception  from  the 
DOE  price  regulations  applicable  to  the 
sale  of  motor  gasoline  should  also  hie  its 
application  with  the  appropriate 
Regional  Center.  The  addresses  to 
which  these  applications  should  be  sent 
are  set  forth  below.  All  other 
applications  should  be  directed  to  the 
National  OfHce  of  Hearings  and 
Appeals  in  Washington,  D.C. 

(i]  Northeast  Regional  Center — Firms 
located  in  DOE  Region  I  (Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont],  DOE 
Region  II  (New  Jersey,  New  York,  Puerto 
Rico,  and  the  Virgin  Islands],  and  DOE 
Region  III  (Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  and  West  Virginia]  should  file 
their  applications  at  the  following 
address:  Northeast  Regional  Center, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Region  II,  26 
Federal  Plaza,  New  York,  New  York 
10007. 

(ii]  Southeast  Regional  Center — Firms 
located  in  DOE  Region  IV  (Alabama, 
Canal  Zone,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  and  South 
Carolina]  should  file  their  applications 
at  the  following  address:  Southeast 
Regional  Center,  OfHce  of  Hearings  and 
Appeals,  Department  of  Energy,  Region 
IV,  1655  Peachtree  Street  NE,  Atlanta, 
Georgia  30309. 

(iii]  Central  Regional  Center — Firms 
located  in  DOE  Region  V  (Illinois. 
Indiana,  Michigan,  Minnesota,  Ohio,  and 
Wisconsin],  and  DOE  region  VII  (Iowa, 
Kansas,  Missouri,  and  Nebraska]  should 
file  their  applications  at  the  following 
address:  Central  Regional  Center,  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Region  V,  175  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

(ivj  Southwest  Regional  Center — 

Firms  located  in  DOE  Region  VI 
(Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas]  should  Hie  their 
applications  at  the  following  address: 


Southwest  Regional  Center,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  Region  VI,  2626  West 
Mockingbird  Lane,  P.O.  Box  35228, 
Dallas,  Texas  75235. 

(v]  Western  Regional  Center — Firms 
located  in  DOE  Region  VIII  (Colorado, 
Montana,  North  Dakota,  South  Dakota, 
Utah,  and  Wyoming],  DOE  Region  IX 
(American  Samoa,  Arizona,  California, 
Guam,  Hawaii,  Nevada,  Trust  Territory 
of  the  Pacific  Islands]  and  DOE  Region 
X  (Alaska,  Idaho,  Oregon,  and 
Washington]  should  Hie  their 
applications  at  the  following  address: 
VVestem  Regional  Center,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  Region  IX,  111  Pine  Street,  San 
Francisco,  California  94111. 

(Emergency  Petroleum  Allocation  Act  of 

1973,  Pub.  L  93-159,  as  amended.  Pub.  L.  94- 
99.  Pub.  L  94-133,  Pub.  L,  94-163,  Pub.  L.  94- 
385;  Federal  Energy  Administration  Act  of 

1974,  Pub.  L  93-275,  as  amended.  Pub.  L  94- 
332,  Pub.  L  94-385,  Pub.  L  95-70,  Pub.  L  95- 
91;  Energy  Policy  and  Conservation  Act,  Pub. 
L  95-163,  as  amended,  Pub.  L  94-385,  Pub.  L. 
95-70;  Energy  Conservation  and  Production 
Act.Tub.  L  94-385,  as  amended.  Pub.  L.  95- 
70,  Pub,  L  95-91;  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91;  E.  0. 11790, 
39  FR  23185;  E.  0. 11790,  42  FR  46267.] 

Issued  in  Washington,  D.C.,  February  8th, 
1980. 

Melvin  Goldstein, 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  80-4826  Filed  2^:13-60;  8:45  am] 
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